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In the District Court of the United States for the 
Southern District of California 
Central Division 


Civil No. 1447-H 


CALIFORNIA FRUIT GROWERS 
EXCHANGE, a corporation, 
Plaintit:, 
VS. 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation; UNDER- 
WRITING MEMBERS OF LLOYD’S IN 
LLOYD’S POLICY NUMBER 952342, and 
STANLEY GRAHAM BEER, individually 
and as representative of the Underwriting 
Members of Lloyd’s in Lloyd’s Policy Number 
o2042, 

Defendants. 


COMPLAINT ON 
FIDELITY BONDS 


Comes now the plaintiff above named and for 
cause of action against the above named defendants, 
alleges as follows: 

I. 

At all times herein mentioned plaintiff California 
Fruit Growers Exchange was, and now is, a non- 
profit, cooperative, agricultural marketing corpora- 
tion, organized and existing under the cooperative 
marketing laws of the State of California and with 


vs. Cal. Fruit Growers Kach., ct al. 3 


its principal place of business in Los Angeles, Los 
Angeles County, California, and 1s © citizen of that 
state. [2] 
aly a 

Defendant United States Fidelity and Guaranty 
Company at all times herein mentioned was, and 
now is, a corporation organized and existing under 
the laws of the State of Maryland and a citizen of 
that state, and duly authorized to do and doing 
business in the State of California and in the South- 
ern District of California at Los Angeles, Califor- 
nia. As a part of its said business said corporation 
was and is engaged in executing and becoming 
surety under fidelity bonds. 


JOE 

The defendant Underwriting Members of Lloyd’s 
in Lloyd’s Policy Number 52342 are of the persons 
whose names are signed to the said policy, a photo- 
static copy of which is annexed hereto and made a 
part hereof as exhibit ‘‘C’’. As plaintiff 1s imformed 
and believes and therefore alleges, all of the said 
defendant Underwriting Members of Lloyd’s' are 
non-residents of the State of California and are resi- 
dents of England and citizens of Great Britain. 


IP . 
Defendant Stanley Graham Beer is a resident of 
England and a citizen of Great Britain and is one 
of the Underwriting Members of Lloyd’s in Lloyd’s 
policy Number 52342, Exhibit ‘‘C’’ hereto. Because 
they are so numerous as to make it impracticable 
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to bring before the Court all of the said Under- 
writing Members of Lloyd’s, the said Stanley 
Graham Beer is sued herein individually and as the 
representative of all of the said Underwriting Mem- 
bers of Lloyd’s, who have hkewise agreed with 
plaintiff that the said Stanley Graham Beer may be 
sued in an action upon the said Policy Number 
02342 as the representative of all of them and that 
any [38] proceedings taken and any judgment ren- 
dered in such action will be binding for and against 
all of them in the same manner and to the same 
extent as if they were all individually named as 
parties defendant and appeared in the action. 


V. 
The matter in controversy in this suit, exclusive 
of interest and costs, exceeds the sum of $3,000.00, 
and is the sum of $25,000.00. 


Va, 

On or about October 23, 1912 defendant United 
States Fidelity and Guaranty Company executed 
and delivered to plaintiff a primary fidelity bond 
or contract. Modifications of the said contract were 
made from time to time in writing by signed en- 
dorsements attached thereto. A copy of said bond 
or contract as modified is attached hereto as Exhibit 
‘“A’’ and made a part hereof by reference. 

By the said primary fidelity bond or contract as 
so modified, defendant United States Fidelity and 
Guaranty Company guaranteed to pay to plaintiff 
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any pecuniary loss, including that for which plain- 
tiff was responsible, occasioned by any acts of fraud, 
dishonesty, forgery, theft, larceny, embezzlement, 
wrongful abstraction or misapplication, or other 
criminal act of any of the employees of plaintiff 
listed thereunder, directly or through connivance, in 
any position and at any location in plaintifft’s em- 
ploy, and during the period commencing upon the 
date each such employee was listed thereunder and 
continuing until the termination of the suretyship 
as therein provided. Said primary fidelity bond or 
contract has ever since continued to be and now is 
in full force and effect. [4] 


VIL. 

On November 1, 1936, at Los Angeles, California, 
plaintiff procured from the defendant Underwriting 
Members of Lloyd’s, through Swett & Crawford, 
their duly authorized agents, excess fidelity blanket 
insurance in the amount of $25,000.00, the purpose 
and effect of which was to supplement the primary 
fidelity bond hereinabove referred to by extending 
the amount of the coverage over and above the 
maximum liability under the said primary bond, to 
and not exceeding the sum of $25,000.00. Said in- 
surance was evidenced by a certificate of insurance, 
Number 6167, executed and delivered to plaintiff by 
said Swett & Crawford on behalf of said Under- 
writing Members of Lloyd’s, at Los Angeles, Cali- 
fornia November 1, 1936. A photostatic copy of said 
certificate of insurance, together with the endorse- 
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ments pasted thereon, is annexed hereto as Exhibit 
‘““B”’? and made a part hereof. On January 26, 1937, 
pursuant to the said certificate of insurance the said 
defendant Underwriting Members of Lloyd’s exe- 
cuted in London, under the seal of Lloyd’s Policy 
Signing Office, and thereafter delivered to plaintiff 
in Los Angeles, through their said duly authorized 
agents, Swett & Crawford, the excess fidelity blanket 
policy of insurance contemplated and provided for 
by the said certificate of insurance. A photostatie 
copy of said excess fidelity blanket policy, together 
with the endorsements thereon is annexed hereto 
as Exhibit ‘‘C’’ and made a part hereof. 


Wail. 

._ On November 1, 1986 and during the period cov- 
ered by said excess blanket fidelity insurance of de- 
fendant Underwriting Members of Lloyd’s under 
said certificate and policy, Exhibits ‘‘B”’ and ‘‘C”’ 
hereto, one of plaintiff’s employees, to-wit, Floyd E. 
Jones, was listed by plaintiff under the said primary 
fidelity bond, Exhibit ‘‘A’’ hereto, with a maximum 
liability as to the said [5] employee of $1,000.00 
under said primary bond. 


1x 
On November 1, 1937 and prior to the expiration 
of the Lloyd’s excess blanket fidelity insurance here- 
inabove deseribed, defendant United States Fidelity 
and Guaranty Company executed and delivered to 
plaintiff an excess commercial blanket bond No. 02- 
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308-37. On November 15, 1937 said excess commer- 
cial blanket bond was modified by three separate 
written riders executed by said defendant United 
States Fidelity and Guaranty Company and _ at- 
tached to the said excess commercial blanket bond 
No. 02-308-37. Said excess commercial! blanket bond 
was also modified by written rider attached thereto 
and executed by said defendant United States 
Fidelity and Guaranty Company on January 12, 
1938. A photostatic copy of the said excess com- 
mercial blanket bond and of the said riders modify- 
ing the same is annexed hereto as Exhibit ‘‘D’’ and 
made a part hereof by reference. The purpose and 
effect of said excess commercial blanket bond as so 
modified was to insure as therein provided, the 
fidelity of plaintiff’s employees, including said 
Jones, in the maximum sum of $25,000.00 over and 
above the amount of the said primary bond, and to 
cover, among other things, as therein provided, any 
‘misconduct of such employees during the year 1937 
for which a right of recovery against said defendant 
Underwriting Members of Lloyd’s might be lost 
because of non-discovery and lapse of time. 


x, 

During the period that the acts of the said Jones 
were covered by the above described fidelity insur- 
ance he was employed by plaintiff as a loose fruit 
salesman. Among other duties as such salesman it 
was his duty to collect and account for to plaintiff 
the sale price of fruit sold by him. Said Jones did 
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during said [6] period collect and receive proceeds 
of sales of fruit sold by him and did account for 
portions of the money so received by him. But in 
various ways, as by making no record or by falsify- 
ing the records of such sales made by him and par- 
ticularly by changing the record of the weight of 
fruit soid, said Jones was enabled to and did deceive 
plantiff as to the amount of fruit sold and the 
amount of money collected therefor from time to 
time, and thereby was enabled to and did fraudu- 
lently retain and convert to his own use part of the 
moneys received by him on such sales. Such miscon- 
duct of the said Jones began during the year 1937 
after May 1, 1937, and continued thereafter from 
time to time during that year. The amount of such 
defaleations by the said Jones during the year 1937 
prior to November 1, 1937 were in excess of 
$26,000.00. 
xe. 

On or about July 31, 1940 plaintiff discovered for 
the first time that said Floyd E. Jones might not 
have accounted for all of the moneys received by 
him on plaintiff’s behaif for fruit sold by him, and 
immediately notified defendants of that fact in the 
manner provided in said contracts of insurance. 
Thereafter on or about August 15, 1940, as soon as 
the fact of such defaleations had been determined, 
plaintiff so notified defendants in writing. Because 
of the time required for investigation and audit to 
ascertain the facts and the extent of the defalcations 
of said Jones, defendants in writing extended the 
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time for filing proof of loss to November 15, 1940. 
Plaintiff began an investigation of the possible de- 
faleations of the said Floyd E. Jones and through 
an audit by certified public accountants of all of his 
transactions as such loose fruit salesman, discovered 
on or about October 28, 1940, that during the year 
1937, after May 1 and before November 1, said 
Jones, in his capacity of loose fruit salesman, had 
received [7] in payment for friut sold by him on 
behalf of plaintiff, and had converted to his own use 
and failed to account for to plaintiff sums aggre- 
gating in excess of $26,000.00. 


XIT. : 

On or before October 30, 1940 plaintiff in writing 
notified defendants of the nature and amount of the 
said defalecations of the said Jones during the year 
1937 and filed with defendants affirmative proofs of 
loss, itemized and duly sworn to, including copies of 
the audit hereinabove mentioned. 


Ue 
Plaintiff duly performed all of the conditions on 
its part to be performed under said primary and 
excess fidelity insurance contracts. 


SIDE 
On or about November 20, 1940 defendant United 
States Fidelity and Guaranty Company paid to 
plaintiff on account of the said defaleations of the 
said Floyd E. Jones during the year 1937 between 
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May 1 and November 1], the total sum of $1,000.00 as 
the maximum amount of coverage as to the said de- 
faleations under the said primary fidelity bond. 


XV. 

Prior to the filing of this complaint defendant 
Underwriting Members of Lloyd’s notified plaintiff 
that they would not pay plaintiff anything under the 
said excess blanket fidelity Policy Number 52342 on 


account of any defaleations of the said Floyd E. 


Jones for the alleged reason that lability for such 
defaleations rested upon defendant United States 
Fidelity and Guaranty Company under its said ex- 
cess commercial blanket bond. [8] 


XVI. 

Prior to the filing of this complaint defendant 
United States Fidelity and Guaranty Company noti- 
fied plaintiff that it would not pay to plaintiff any- 
thing in addition to the amount paid under its said 
primary fidelity bond, on account of the said de- 
faleations of the said Floyd EK. Jones during the 
year 1937, for the alleged reason that said defalea- 
tions were covered by the said Lloyd’s excess blanket 
fidelity policy and were therefore not within the 
terms and conditions of said excess commercial 
blanket bond of United States Fidelity and Guar- 
anty Company. 


XVII. 
By reason of the foregoing a controversy has 
arisen between plaintiff and the said defendants, 
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and between the said defendants themselves, as to 
whether liability to plaintiff for the said defalea- 
tions of the said Floyd E. Jones during the year 
1937 as aforesaid between May 1 and November 1 
rests upon the said defendant Underwriting Mem- 
bers of Lloyd’s or upon the said defendant United 
States Fidelity and Guaranty Company. The de- 
fendant United States Fidelity and Guaranty Com- 
pany contends that by the terms of its said excess 
commercial blanket bond it is not obligated to pay 
plaintiff for losses suffered by reason of any defal- 
cations of plaintiff’s employees for which plaintiff is 
entitled to be paid under the provisions of the said 
Lloyd’s excess blanket fidelity policy; and said 
United States Fidelity and Guaranty Company fur- 
ther contends tiat the said defalcations in the year 
1937 between May 1 and November 1 are covered by 
the said Lloyd’s policy. Said defendant Underwrit- 
ing Members of Lloyd’s on the other hand contend 
that their said policy does not cover the said defal- 
cations because of the following clause contained in 
said Lloyd’s policy, to wit: [9] 

“>. Warranted Free of All Claim for losses 
occurring subsequent to the expiry date of this 
Policy and for losses not discovered during its 
currency, with the understanding that in event 
of non-renewal the Assured shall have a period 
equal to that provided by the Discovery Clause 
of the aforesaid Primary Bonds (but not ex- 
ceeding three years) in which to discover losses 
claimable under this Insurance.’’ 
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In this connection said defendant Underwriters con- 
tend that within the meaning of said quoted war- 
ranty there is no ‘‘discovery clause’’ in the said 
primary bond and that therefore their liability under 
the said warranty above quoted ceased with the ‘‘ex- 
piry date’’ of the said Lloyd’s policy, to wit, Novem- 
ber 1, 1987 noon, Pacific Standard Time. 

Defendant United States Fidelity and Guaranty 
Company in this connection contends that the term 
‘discovery clause’’ as used in the above quoted war- 
ranty was not intended to be and is not limited to a 
‘*specific clause’’ in the said primary bond provid- 
ing for discovery but was intended to and does mean 
‘merely the period of time within which, under the 
said primary bond, losses must be discovered in or- 
der to be recoverable thereunder; that in the absence 
of specific limitation, there is no definite time limit 
tor discovery under said primary bond. 


2S UNE 

Plaintiff takes no position upon the controversy 
hereinabove described except merely that under one 
or the other of said excess fidelity contracts herein- 
above mentioned it is entitled to be paid for the 
losses suffered by reason of the said detfalcations of 
the said Floyd E. Jones during the year 1937 be- 
tween May 1 and November 1, up to the amount of 
$25,000.00, being the maximum amount [10] of ex- 
cess liability under each of the said excess fidelity 
contracts. 


us. Cal. Fruit Growers Each., et al. 13 


Wherefore plaintiff prays that the court deter- 
mine the controversy hereinabove set forth and 
whether defendant Underwriting Members of 
Lloyd’s or the defendant United States Fidelity and 
Guaranty Company, is liable to plaintiff under their 
said respective excess fidelity contracts, and that the 
court thereupon render judgment in favor of the 
plaintiff and against the defendant or defendants 
so determined to be liable, in the sum of $25,000.00 
with interest thereon at the rate of seven per cent 
per annum from October 30, 1940, together with 
costs and disbursements herein; and plaintiff fur- 
ther prays for all relief that may be just and 
proper. 

GEORGE H. FARRAND 
EDWARD W. TUTTLE 
EDWARD E. TUTTLE 

Attorneys for Plaintiff 

215 West Sixth Street 

Los Angeles, California. [11] 


JOP Vs ey) bee 
603-12 
United States Fidelity and Guaranty Company, 
Home Office: Baltimore, Md. 


1 The United States Fidelity and Guaranty Com- 
pany as Surety, for a premium 

2 based upon an annual rate per one hundred dol- 
lars of suretyship, hereby guarantees to pay to 

& California Fruit Growers Exchange 

4 the Employer, such pecuniary loss as the Em- 
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Exhibit ‘‘A’’—(Continued ) 
ployer shall sustain (limited only by the pro- 
visos hereof ) 
of Money, Bonds, Debentures, Scrips, Certifi- 
cates, Warrants, Transfers, Coupons, Bills of 
Exchange, Promissory Notes, Checks, Bank 
Notes, Currency Merchandise or Other Prop- 
erty, 
including that for which Employer is respon- 
sible, occasioned by any act or acts of Fraud, 
Dishonesty, 
Forgery, Theft, Larceny, Embezzlement, 
Wrongful Abstraction or Misapplication or 
Misap- 
propriation or Other Criminal Act by any of the 
employes listed hereunder directly or through 
connivance in any position and at any, location 
in the Employer’s employ, and during the 
period 
commencing upon the date each is listed here- 
under and continuing until the termination of 
this suretyship. 


Provisos: 


12 


13 


14 


15 


1. On application, other employes may be 
added hereto from time to time by the Surety 
issuing 

an acceptance in writing, stating the amount 
and the date added, and this suretyship on any 
employe may be increased or decreased by the 
Surety without impairing the continuity here- 
of, pro- 

vided the Surety’s aggregate lability under all 
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18 


19 


20 


21 


22 


23 


24 


29 


26 


27 


28 
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its bonds and [12] engagements on any one 
employe shall 
not exceed the largest bond or engagement on 
such employe. 
2. In the event of recovery of any loss, or 
portion thereof, from other than suretyship, the 
Surety 
and Employer shall share therein in the same 
proportion that their respective losses bear to 
the total loss. 
3. The Employer shall deliver notice of any 
default hereof to the Surety at its Home Office 
within ten days after the discovery of such de- 
fault. All claims shall be submitted separately 
as 
to each employe, showing the items and dates of 
the loses and delivered in writing to the Surety 
at its Home Office within three months after 
their discovery. The Surety shall have two 
months 
after claim has been presented in which to 
verify and pay same, during which time no legal 
proceeding shall be brought against the Surety 
as to that claim, nor at all as to that claim 
after the 
expiration of twelve months from its date. 
4. This Suretyship as to any or all of the 
employes shall only terminate by :—— 

1. The Employer giving notice in writing to 

the Surety specifying the 
date of termination. 
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Zo 2. The Surety giving thirty days’ notice in 
writing to the Employer. 
30 (The Surety to refund unearned premium 
in the above eases. ) 
oun 3. The non-payment of premium for a period 
of three months beyond 


32 date due; all premiums being due in ad- 
vance. 
5y) Except that as to any emplove, upon dis- 


covery of loss through that employe. [13] 


In Testimony Whereof, the United States Fidelity 
and Guaranty Company has hereunto set its seal. 
Witness the hand of its President, attested by its 
Assistant Secretary, on this 23rd day of October, 
Ine 

UNITED STATES FIDELITY 
AND GUARANTY COM- 


PANY, 
JOHN R. BLAND 
President. 
Attest: 
[Seal] WM. F. MORGAN 


Assistant Secretary. 


Endorsement 
Baltimore, Md., December 19, 1913 


The United States Fidelity & Guaranty Company 
as Surety under schedule bond #603-12, covering 
certain specified employees of the California Fruit 
Growers Exchange, hereby consents that its liability 
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under said bond shall extend in addition to the Cali- 
fornia Fruit Growers Exchange to the California 
Fruit Exchange of Sacramento, California and 
W. H. Garvin of Delta, Colorado and Salt Lake 
City. 
UNITED STATES FIDELITY 
& GUARANTY COMPANY. 
[Seal] WM. F. MORGAN 
Asst. Secretary. 


Endorsement 


The United States Fidelity and Guaranty Com- 
pany hereby agrees to guarantee the fidelity of any 
party or parties in the amount and position applied 
for in favor of the California Fruit Growers Ex- 
change for a term of thirty days, subject to all of 
the covenants and conditions set forth and expressed 
in the schedule bond No. 603-12, of said Company, 
dating in each instance from the date of their em- 
ployment, and terminating otherwise than by limi- 
tation immediately on the issuance [14] of the prop- 
erly executed acceptance notice upon receipt of 
applieation at the office of the United States Fidelity 
and Guaranty Company at Cleveland, Ohio, or on 
notice of declination. 

UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY, 
[Seal] H. L. PRICE 
Assistant Secretary. 
November 6, 1915. 
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The United States Fidelity & Guaranty Company 
as Surety under Schedule Bond #603-12, covering 
certain specified employes of the California Fruit 
Growers Exchange, hereby consents that its lability 
under said bond shall extend in addition to the Cali- 
fornia Fruit Growers Exchange to the Vegetable 
Growers Union, as interest may appear; subject to 
all the covenants and conditions set forth and ex- 
pressed in said schedule bond heretofore issued. 

UNITED STATES FIDELITY 
& GUARANTY CO. 
[Seal] J. N. RICHARDSON 
Assistant Secretary. 
November 2, 1917. 


Counter signed: 
UNITED STATES FIDELITY 
& GUARANTY COMPANY 
By CARL E. ENNIS 
Attorney in fact. 


Endorsement 


It is understood and agreed that this bond shall 
be extended to cover the interest of Blessing Electric 
and Manufacturing Company as its interest may 
appear. All loss hereunder shall be adjusted with 
and payable to California Fruit Growers Exchange. 

Attached to and form a part of Schedule Bond 
S-603-12 California Fruit Growers Exchange 
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Dated at Los Angeles, California, November 30th, 
1921. [15] 
UNITED STATES FIDELITY 
& GUARANTY COMPANY 
[Seal] By J. ST. PAUL WHITE 
Its Attorney in Fact. 


Endorsement 


California Fruit Growers Exchange—S-603-12 

It is understood and agreed that Paragraph #2 
(line 17 and 18) of the bond to which this rider is 
attached shall be eliminated and the following sub- 
stituted in lieu thereof. 

In the event that the loss of the employer on any 
one employe exceeds the amount of insurance on 
said employe, the Surety shall not be entitled to 
participate in any salvage on account of said em- 
ployee until the employer is fully reimbursed. 

Attached to and forming a part of United States 
Fidelity & Guaranty Company schedule bond 
S-602-12, dated October 23rd, 1912. 

UNITED STATES FIDELITY 
& GUARANTY COMPANY 
[Seal] K. A. CASEBEER 
Attorney-in-Fact. 


Hndorsement 


The United States Fidelity & Guaranty Company, 
hereby agrees to assume liability without notice, on 
any employe, new or old, occupying, either perma- 
nently or temporarily, any position shown in the 
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schedule or added thereto, in the amount set op- 
posite said position, for the first ninety (90) days 
of occupancy, which coverage is to terminate by the 
expiration of the ninety (90) day period, or upon 
receipt of application and the Insurer executing its 
written acceptance adding such employe. 

The insurer agrees to assume liability without 
notice, on any employe, new or old, occupying any 
new position created, other than those indicated in 
schedule list or added thereto, in the sum of Ten 
Thousand ($10,000.00) Dollars, for the first ninety 
(90) days of [16] occupancy following its creation, 
which coverage is to terminate by the expiration of 
the ninety day period, or upon receipt of applica- 
tion and the Insurer executing its written acecept- 
ance adding such employe. 

Attached to and forming part of Schedule Fidelity 
Bond dated October 23rd, 1912, executed by United 
States Fidelity & Guaranty Company as Surety, in 
favor of California Fruit Growers Exchange, said 
Bond being numbered 603-12. 

UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY, 
[Seal] By J. ST. PAUL WHITE 
Attorney-in-F act. 


Dated at Los Angeles, Calif—May 23, 1920. 
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Exhibit ‘‘A’’—(Continued ) 
Rider to Be Attached to and Form a Part of 
Fidelity Bond No. 4-03-62-12 
Issued by 
United States fidelity and Guaranty Company 
and in favor of 
California Fruit Growers Exchange and/or Blessing 
Electric & Manufacturing Company and/or Cali- 
fornia Fruit Exchange of Sacramento and/or The 
Exchange Orange Products Company and/or Ex- 
change Lemon Products Company as their interests 
may appear. 

The provisions of the bond to which this Rider is 
attached are hereby amended to the effect that all 
notices of claim and statements of loss and all other 
negotiations with the Surety regarding any matter 
arising under said bond shall be forwarded to or had 
with the Surety’s Branch Office at Los Angeles, 
California, instead of the Surety’s Home Office at 
Baltimore, Maryland. 

This Rider shall be effective from and after the 
date hereof. 


Signed, sealed and dated this 6th day of February, 
1930. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
[Seal] By J.ST. PAUL WHITE 
Attorney-in-Fact. [17] 
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Exhibit *‘A’’—( Continued ) 
Endorsement 

It is hereby understood and agreed that, notwith- 
standing any provision to the contrary of the bond 
to which this rider is attached, the surety will not 
claim salvage nor will it require the employer to 
apply as salvage or in reduction of any loss or claim 
under said bond, any payments of premium or of 
income, dividends, loan proceeds, cash values, inter- 
est, or any other moneys accruing or received on 
account of the insurance plan for employees known 
as the Sunkist Provident Plan; that insofar as the 
rights of the surety under said bond are concerned 
no claim for loss arising under said bond shall m 
any way be reduced or otherwise affected by the 
operation or existence of the said Sunkist Provident 
Plan, or any payments of premium or of income, 
dividends, loan proceeds, cash values, interest, or any 
other moneys accruing or received on account there- 
of. 

Attached to and forming part of fidelity schedule 
bond #4-03-62-12, of United States Fidelity and 
Guaranty Company, as Surety, in favor of Cali- 
fornia Fruit Growers Exchange, et al, as Employer, 
dated November ist, 1912. 


Dated at Los Angeles, California, this 15th day of 
May, 1930. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
[Seal] By J. ST. PAUL WHITE 
Attorney-in-F act. 
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Exhibit ‘‘A’’—(Continued) 
State of California 
County of Los Angeles—ss. 

On this Fifteenth day of May in the year one 
thousand nine hundred and Thirty, before me, H. M. 
Beck, a Notary Public in and for said County and 
State, residing therein, duly commissioned and 
sworn, personally appeared J. St. Paul White, 
known to me to be the duly authorized Attorney-in- 
fact of the United States Fidelity and Guaranty 
Company, and the same person whose name is sub- 
scribed to the within instrument as the Attorney-in- 
fact of said Company and the said J. St. Paul White 
duly acknowledged to me that he subscribed the 
name of the United States [18] Fidelity and Guar- 
anty Company thereto as Surety and his own name 
as Attorney-in-fact. 

In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
certificate first above written. 

[Seal] H. M. BECK. 

Notary Public in and for Los Angeles County, State 
of California. 


Endorsement 


The United States Fidelity and Guaranty Com- 
pany, as Surety under Fidelity Schedule Bond 
#4-03-62-12 issued effective the Ist day of Novem- 
ber, 1912, in favor California Fruit Growers Ex- 
change, et al hereby amends said bond by the addi- 
tion of the following clause: 
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Exhibit ‘‘A’’—(Continued ) 

‘‘In case a loss is alleged to have been caused 
by the fraud or dishonesty of one or more of a 
group of Employees, all of whom are covered 
under the attached bond, and the Employer shall 
be unable to designate the specific employee or 
employees causing such loss, the Employer shall 
nevertheless have the benefit of the attached 
bond, provided that the evidence submitted rea- 
sonably establishes that the loss was in fact due 
to the fraud or dishonesty of one or more of 
the said Employees of the said group, and pro- 
vided further that the lability of the Surety 
for any such loss shall not exceed in the aggre- 
gate, the average of the respective amounts of 
suretyship set opposite the names of the Em- 
ployes of said group.”’ 


This amendment to be effective the 20th day of 
August, 1931, and subject to all other terms and 
‘conditions of said bond not inconsistent therewith. 


Signed, Sealed and Dated this 20th day of August. 
TEED. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
[Seal] WM. A. SEHLHORST 
Assistant Secretary. 
Accepted By :—— 
CALIFORNIA FRUIT GROW- 
ERS EXCHANGE, et al 
B. B. GREGORY, [19] 
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Exhibit ‘‘A’’—(Continued ) 
Rider 

The United States Fidelity and Guaranty Com- 
pany, as Surety under Fidelity Schedule Bond No. 
14815-03-62-12 issued effective the 1st day of Novem- 
ber, 1912 in favor of California Fruit Growers 
Exchange, et al hereby amends said bond as follows: 

1. By substituting the word ‘‘fifteen’’ for the 
word ‘‘ten’’ in line numbered 20. 

2. By substituting the word ‘‘fifteen’’ for the 
word ‘‘twelve’’ in line numbered 25. 

The attached bond shall be subject to all its terms, 
conditions and limitations except as herein expressly 
modified. 

This rider shall be effective as of the 10th day of 
December, 1940. 


Signed, sealed and dated this 10th day of Decem- 
ber, 1940. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
[Seal] J. ST. PAUL WHITE 
Attorney-in- Fact. 
Accepted By: 
CALIFORNIA FRUIT GROW- 
ERS EXCHANGE for itself 
and all others named as Insured 
in this bond. 
By R.S. HAYSLIP. [20] 
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EXHIBIT °° B”’ 
No. 6167 


CHRTIFICATEHE OF INSURANCE 


This is to Certify that the undersigned have pro- 
cured insurance as hereinafter specified from 

UNDERWRITER’S AT LLOYD’S, London 
Through Swett & Crawford, 100 Sansome Street, 
San Francisco, California, and Sedgwick, Collins 
& Company, Ltd., 7 Gracechurch Street, London, 
E. C. 3. Subject to the terms and conditions of 
Lleyd’s Excess Fidelity Blanket—(M.W.D. Ameri- 
ean Form) Policy in favor of California Fruit 
Growers Exchange address: Los Angeles, Cali- 
fornia in the amount of Twenty-Five Thousand 
and no/100 Dollars during the period commencing 
with the Ist of November, 1936 and ending with 
the Ist of November, 1937, both days at noon on 
Excess Blanket Fidelity in the amount of $25,- 
000.00 over and above Primary Limit of approxi- 
mately $972,000.00 on United States Fidelity and 
Guaranty Company Bond No. 14815-03-62-12. 


Amount Rate Premium 
$25,000.— $901.00 
3% State Tax & 27106 
Policy Fee 2) 

$928.28 


It is specifically understood that the names of 
the Insurers hereunder are on file in the office of 
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Sedgwick, Collins & Co., Ltd., 7 Gracechurch Street, 
London, E. C. 3, and will be one file in the office of 
Swett & Crawford, upon being forwarded to them 
by Sedgwick, Collins & Co., Ltd. 

Loss or damage to the property insured occa- 
sioned by war, invasion, hostilities, acts of foreign 
enemies, civil war, rebellion, insurrection, military 
or usurped power or martial law or confiscation 
by order of any Government or public authority 
not covered. 

Insurance may be cancelled at any time by Swett 
& Crawford, by sending by mail to last known 
address of Assured five days’ written notice of 
their desire to cancel the same. 

It is understood that ‘‘noon’’ refers to standard 
time at the place of location of risks assured. 

This document is intended for use as evidence 
that insurance described above has been effected, 
against which underwriters’ certificate or polieyv 
will be duly issued and conditions of policy issued 
by Underwriters to supersede conditions on this 
certificate. Immediate advice must be given of any 
discrepancies, inaccuracies or necessary changes. 
Original 


Dated at Los Angeles U.S.A., this Ist of Novem- 
ber, 1936 
SWETT & CRAWFORD, 
By J. C. SPENCER 
V P [21] 
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Exeess Fidelity Blanket— 
(M. W. D. American Form) 

1. This Policy is to indemnify the Assured 
against all such direct loss as the Assured may 
sustain by reason of the dishonesty of any em- 
ployees in their employment who are bonded under 
a Bond or Bonds (hereinafter called Primary 
Bonds) issued by an approved Insurance Com- 
pany, subject to the Conditions hereinafter con- 
tained. 

2. It is understood and agreed that such em- 
ployees are bonded under the aforesaid Primary 
Bonds for a total aggregate amount of approxi- 
mately $972,000.00 and that this policy of Excess 
Insurance only covers such portion of the ultimate 
net loss sustained by the Assured in respect of 
defalcations committed by any such employee sub- 
sequent to the Ist day of November, 1935 as shall 
be in exeess of the amount for which such employee 
is bonded under the said Primary Bonds, provided 
always that Underwriters’ lability in respect of 
any number of losses shall in no event exceed the 
sum of $25,000.00 in the aggregate. 

3. It is a condition of this Policy that the As- 
sured shall not reduce the amount for which any 
employee is bonded under the said Primary Bonds 
without the consent of the Underwriters hereto; 
that employees engaged or promoted to fill the 
positions held by employees leaving the employ- 
ment of the Assured shall be bonded for the same 
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amounts as their predecessors, and that any new 
employee additional to the total number employed 
at the inception of this Policy shall be bonded 
for a sum not less than the amount for which other 
employees engaged in the same class or grade of 
employment are bonded. 

4. It is further understood and agreed that this 

excess insurance is subject to all the terms and 
conditions of the said Primary Bonds insofar as 
the same do not conflict with the terms and condi- 
tions herein contained, and it is a condition of 
this Policy that in event of the Underwriters acting 
as Surety under the said Primary Bonds with- 
drawing or cancelling their guarantee in respect of 
any of the employees for any reason the Under- 
writers hereto shall be automatically relieved of 
their obligations hereby undertaken as regards the 
acts of any such employee or employees subsequent 
to the date of such withdrawal or cancellation. 
). Warranted Free of Ali Claim for losses oe- 
curring subsequent to the expiry date of this Policy 
and for losses not discovered during its curreney, 
with the understanding that in event of non-renewal 
the Assured shall have a period equal to that pro- 
vided by the Discovery Clause of the aforesaid 
Primary Bonds (but not exceeding three years) 
in which to discover losses claimable under this 
Insurance. 

6. This Policy is subject to the same cancelling 
clause as that appearing in the said Primary Bonds. 
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7. This Insurance shall automatically embrace 
any employee bonded under the Primary Bonds, 
the Assured undertaking to render on expiry hereof 
a return of additions and cancellations occurring 
during the currency of this Policy whereupon the 
premium shall be adjusted at Forty (40) per cent 
of the Primary Premium. 

Attached to and made part of Certificate No. 
6167. 


Dated November Ist, 1936. 
ji | SWETT & CRAWFORD 
By J. C. SPENCER 
V P (22) 


Hndorsement 


It is understood and agreed that Paragraph No. 3 
is amended to read as follows: 

It is a condition of this policy that the As- 
sured shall not reduce the amount for which 
any position is covered under the said Primary 
Bond without the consent of the Underwriters 
hereto. It being understood and permitted that 
the Assured may reduce the Bond on any em- 
ployee when he is transferred to a_ position 
covered in a smaller amount; that employees 
engaged or promoted to fill the positions held 
by employees leaving the employment of the 
Assured shall be bonded for the same amounts 
as their predecessors, and that any new em- 
ployee additional to the total number employed 
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at the inception of this Policy shall be bonded 
for a sum not less than the amount for which 
other employees engaged in the same class or 
grade of employment are bonded. It being un- 
derstood and permitted that the Assured may 
regulate the amounts of bonds at locations ac- 
cording to the volume of business transacted. 


All Other Terms and Conditions Remaining Un- 
changed. 

Attached to and forming part of Certificate No. 
6167 of Underwriters at Lloyd’s, London 


Issued to California Fruit Growers Exchange 


Dated November Ist, 1936. 
SWETT & CRAWFORD 
By J. C. SPENCER 
VP 


Endorsement 


It 1s hereby understood and agreed that, not- 
withstanding any provision to the contrary of the 
policy to which this rider is attached, the Under- 
writers will not claim salvage nor will they require 
the employer to apply as salvage or in reduction 
of any loss or claim under this policy, any pay- 
ments of premium or of income, dividends, loan 
preceeds, cash values, interest, or any other moneys 
accruing or received, on account of the insurance 
plan for employees, known as the Sunkist Provi- 
dent Plan: that msofar as the rights of the Under- 
writers under this policy are concerned, no claim 
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for loss arising under this policy shall in any way 
be reduced or otherwise affected by the operation or 
existence of the said Sunkist Provident Plan, or 
any payments of premium or of income, dividends, 
loan proceeds, cash values, interest, or any other 
moneys accruing or received on account thereof. 

All Other Terms and Conditions Remaining Un- 
changed. 

Attached to and forming part of Certificate No. 
6167 of Underwriters at Lloyd’s, London 


Issued to Cahfornia Fruit Growers Exchange. 


Dated November Ist, 1936. 
SWETT & CRAWFORD 
By J. C. SPENCER 
we E428) 


Endorsement 


Notwithstanding Anything Contained Herein to 
the contrary it is hereby understood and agreed 
that the name of the Assured shall read :— 

California Fruit Growers Exchange and/or 

Blessing Electric & Manufacturing Company 
and/or 

California Fruit Exchange of Sacramento 
and /or 

The Exchange Orange Products Company 
and/or 

Exchange Lemon Products Company 

as their interests may appear. 
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All Other Terms and Conditions Remaining Un- 
changed. 

Attached to and forming part of Certificate No. 
6167 of Underwriters at Lloyd’s, London 


Issued to California Iruit Growers Exchange 


Dated November Ist, 1936 
SWETT & CRAWFORD 
By J. C. SPENCER 
Vy P 


Endorsement 


It is understood and agreed that loss hereunder, 
if any, shall be adjustable with, recoverable by and 
payable to— 

Cahfornia Fruit Growers Exchange 


and any notice or other communication required 
by this Policy or in connection therewith shall be 
deemed sufficient if sent by or received by Cali- 
fornia Fruit Growers Exchange, as the case may be. 

All Other Terms and Conditions Remaining Un- 
changed. 

Attached to and forming part of Certificate No. 
6167 of Underwriters at Lloyd’s, London 


Issued to California Fruit Growers Exchange 


Dated November Ist, 1936 
SWETT & CRAWFORD 
By J. Connick 
V P [24] 
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EXHIBIT ‘‘C”’ 
J 3099 * 10 Feb 1937 


Form approved by Lloyd’s Underwriters’ Fire 
and Non-Marine Association. 


(Cut) 


Any person not an Underwriting Member of 
Lloyd’s subseribing this Policy, or any person ut- 
tering the same if so subscribed, will be liable to 
be proceeded against under Lloyd’s Acts. 


£ U.S. $25,000 


No Policy or other Contract dated on or after 
Ist Jan., 1924, will be recognized by the Com- 
mittee of Lloyd’s as entitling the holder to the 
benefit of the Funds and for Guarantees lodged by 
the Underwriters of the Policy or Contract as se- 
curity for their liabilities unless it bears at foot 
the Seal of Lloyd’s Policy Signing Office. 


LLOYD'S POLICY. 
(Cut) 


(Subseribed only by Underwriting Members of 
Lloyd’s who have complied in all respects with 
the requirements of the Assurance Companies Act 
of 1909 as to security and otherwise. ) 

Whereas California Fruit Growers Exchange 
and/or Blessing Electric & Manufacturing Com- 
pany and/or California Fruit Exchange of Sac 
ramento and/or I'he Exchange Orange Products 
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Company and/or Exchange Lemon Products Com- 
pany as their interests may appear, of Los An- 
geles, California, (hereinafter called ‘‘the As- 
sured’’), have paid Nine Hundred and One Dollars 
Premium or Consideration to Us, who’ have here- 
unto subscribed our Names to Insure against Loss 
as follows, viz.:—Excess Blanket Fidelity, as, set 
forth in the wording attached hereto, which is to 
be taken and read as part of this policy. 

Premium hereon calculated at 40% of Primary 
Premium during the period commencing with the 
Ist of November, 1936 and ending with the 1st of 
November, 1937, both days at noon Local Standard 
Time. 

If the Assured shall make any claim knowing the 
same to be false or fraudulent, as regards amount 
or otherwise, this Policy shall become void,. and 
all claim thereunder shall be forfeited. as 

Now know Ye, that We the Underwriters do 
hereby bind Ourselves, each for his own part, and 
not for Another, our Heirs, Executors, and Ad- 
ministrators, to pay or make good to the Assured 
or to the Assured’s Executors, Administrators, and 
Assigns, all such Loss or Damage as aforesaid as 
may happen to the subject matter of this. Insur- 
ance, or any part thereof during the continuance 
of this Policy; not exceeding the Sum of Twenty- 
five Thousand Dollars such payment to be made 
within Seven Days after such Loss is proved and 
that in proportion to the several Sums by each 
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of Us subscribed against our respective Names not 
execeding the several Sums aforesaid. 

In Witness whereof We, Underwriting Members 
of Lloyd’s, have subscribed our Names and Sums 
of Money by Us insured. 


Dated in London, the 26th Day of January, One 
Thousand Nine Hundred and Thirty-seven. 


[Seal] [26] 


Exeess Fidelity Blanket 

1. This Policy is to indemnify the Assured 
against all such direct loss as the Assured may 
sustain by reason of the dishonesty of any em- 
ployees in their employment who are bonded under 
a Bond or Bonds (hereinafter called ‘‘ Primary 
Bonds’’) issued by an approved Insurance Com- 
pany, subject to the Conditions hereinafter con- 
tained. 

2. It is understood and agreed that such em- 
ployees are bonded under the aforesaid Primary 
Bonds for a total aggregate amount of approxi- 
mately $972,000 and that this Policy of Excess In- 
surance only covers such portion of the ultimate 
net joss sustained by the Assured in respect of 
defaleations committed by any such employee sub- 
sequent to the Ist day of November 1935 as shall 
be in excess of the amount for which such employee 
is bonded under the said Primary Bonds, provided 
always that Underwriters’ hability in respect of 
any number of losses shall in no event exceed the 
sum of $25,000 in the aggregate. 
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3. It is a condition of this Policy that the <As- 
sured shall not reduce the amount for which any 
position is covered under the said Primary Bond 
without the consent of the Underwriters hereto. 
It being understood and permitted that the Assured 
may reduce the Bond on any employee when he is 
transferred to a position covered in a _ smaller 
amount: that employees engaged or promoted to 
fill the positions held by employees leaving the 
employment of the Assured shall be bonded for 
the same amounts as their predecessors, and that 
any new employee additional to the total number 
employed at the inception of this Policy shall be 
bonded for a sum not less than the amount for 
which other employees engaged in the same class or 
gerade of employment are bonded. It being under- 
stood and permitted that the Assured may regu- 
late the amounts of bonds at locations according 
to the volume of business transacted. 

4. It is further understood and agreed that 
this excess Insurance is subject to all the terms and 
conditions of the said Primary Bonds insofar as the 
same do not conflict with the terms and conditions 
herein contained, and it is a condition of this 
Policy that in event of the Underwriters acting 
as Surety under the said Primary Bonds _ with- 
drawing or cancelling their guarantee in respect 
of any of the employees for any reason the Un- 
derwriters hereto shall be automatically relieved 
of their obligations hereby undertaken as regards 
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the acts of any such employee or employees sub- 
sequent to the date of such withdrawal or can- 
eellation. 

5). Warranted Free of All Claim for losses oc- 
curring subsequent to the expiry date of this Policy 
and for losses not discovered during its currency, 
with the understanding that in event of non-re- 
newal the Assured shall have a period equal to 
that provided by the Discovery Clause of the afore- 
said Primary Bonds (but not exceeding three 
years) in which to discover losses claimable under 
this [nsurance. 

6. This Policy shall be cancelled at any time 
at the request of the Assured, or by the Under- 
writers by giving 10 days’ notice of such cancella- 
tion. 

If this Policy shall be cancelled as hereinbefore 
provided, or become void or cease, the premium 
having been actually paid, the unearned portion 
shall be returned on surrender of this Policy or 
last renewal, the Underwriters retaining the cus- 
tomary short rate, except when this Policy is can- 
celled by the Underwriters giving notice they shall 
retain only pro rata premium. [27] 

¢. ‘his Insurance shall automatically embrace 
any employee bonded under the Primary Bonds, 
the Assured undertaking to render on expiry hereof 
a return of additions and cancellations occurring 
during the currency of this Policy whereupon the 
premium shall be adjusted at Forty per cent of the 
Primary eremium. 
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8. It is understood and agreed that loss here- 
under, if any, shall be adjustable with, recoverable 
by and payable to— 

California Fruit Growers Exchange 


and any notice or other communication required by 
this Policy or in connection therewith shall be 
deemed sufficient if sent by or received by California 
Fruit Growers Exchange, as the case may be. 

9. It is hereby understood and agreed that, not- 
withstanding any provision to the contrary of this 
Policy the Underwriters will not claim salvage nor 
will they require the employer to apply as salvage 
or in reduction of any loss or claim under this 
Policy, any payments of premium or of income, 
dividends, loan proceeds, cash values, interest, or 
any other monies accruing or received, on account of 
the insurance plan for employees, known as the 
Sunkist Provident Plan: that insofar as the rights 
of the Underwriters under this Policy are concerned, 
no claim for loss arising under this Policy shall in 
any way be reduced or otherwise affected by the 
operation or existence of the said Sunkist Provident 
Plan, or any payments of premium or of income, 
dividends, loan proceeds, cash values, interest, or any 
other monies accruing or recelved on account 
thereof. 

Attaching to and forming part of Lloyd’s Policy 
No. 52342. 


Service of Suit Clause: 
It is agreed that in the event of dispute as to the 
validity of any claim made by the Assured under 
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this policy of insurance, Underwriters hereon, at 
the request of the Assured, will submit to the juris- 
diction of the Courts of the United States of 
America and will comply with all legal requirements 
necessary to give such Courts jurisdiction, and that 
in any suit instituted by the Assured against any 
one of them upon this Contract, Underwriters here- 
on will abide by the ultimate decision of such Courts 
and settle accordingly. 

All other terms and conditions remaining un- 
changed. 

This slip is attached to and made a part of Policy 
No. 52342 of Underwriters at Lloyd’s, London. 

Los Angeles, California. November Ist, 1936. 

Issued to California Fruit Growers Exchange. 

SWETT & CRAWFORD 
By [Signatures Illegible.] [28] 
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United States Fidelity and Guaranty Company 
Baltimore, Maryland 
(A Stock Company ) 
(Hmblem) 


EXCESS COMMERCIAL BLANKET BOND 
(Standard Form AA) 
No. 02-308-37 

Know All Men by These Presents, That in con- 
sideration of an annual premium, the United States 
Fidelity and Guaranty Company (hereinafter called 
Surety) hereby agrees to indemnify those designated 
as Employer in Joint Insured Rider attached hereto 
BS (OR MC UmM NN Tea 
(hereinafter called HKmployer) to an amount not 
exceeding in the aggregate, for all losses under this 
bond, the sum of Twentyfive Thousand dollars 
($25,000.00), against That Part of Any and All 
Direct Loss or Losses which any one or more of the 
Employees, as defined in Section A, paragraph 2, 
shall cause to the Employer In Exeess of the amount 
or amounts carried under the primary fidelity 
suretyship described in Section A, paragraph 2, on 
the Employee or Employees, respectively, causing 
such loss or losses, through any act or default cov- 
ered under said primary fidelity suretyship and not 
excluded under Section A, paragraph 5, and com- 
mitted by such Employee or Employees, acting di- 
rectly or in collusion with others, during the term of 
this bond as defined in Section A, paragraph 1, and 
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while this bond and said primary fidelity suretyship 
are in force as to such Employee or Employees, and 
discovered, as provided in Section B, paragraph 2, 
before the expiration of twelve months from the can- 
cellation of this bond as to such Employee or Em- 
ployees, or the cancellation of this bond as an en- 
tirety, whichever shall first happen. 

This bond is executed and accepted subject to the 
agreements and lmitations set forth in Section A of 
this bond and the conditions set forth in Section B 
of this bond, which conditions shall be conditions 
precedent to recovery under this bond. 


Section A 

i1—'The term of this bond begins with the 1st day 
of November, 1937, standard time at the address of 
the Employer above given, and ends at 12 o’clock 
night, standard time as aforesaid, on the effective 
date of the cancellation of this bond; and the pay- 
ment of annual premiums during such term shall 
not render the amount of this bond cumulative from 
year to year. 

2—'lhe word ‘‘Kimployees’’ as used in this bond 
means only those natural persons located within any 
of the States of the United States and within the 
District of Columbia, the Hawaiian Islands, Alaska, 
Canada or Newfoundland, who are, on the effective 
date of this bond, in the service of the Employer and 
covered by name or position under the existing 
primary fidelity suretyship listed herein below, and 
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those natural persons so located who shall be, at any 
time during the term of this bond, in the service 
of the Employer and covered by name o1 position 
under said primary fidelity suretyship, or under ad- 
ditional primary fidelity suretyship hereaiter taken 
out in a company agreed upon in writing between 
the Employer and the Surety. The word ‘‘Em- 
ployees,’’ however, does not mean firms and corpo- 
rations nor does it mean brokers, factors, commission 
merchants, consignees, contractors and agents or 
representatives of the same general character. 


The Existing Primary Fidelity Suretyship Is as 
Follows: 

Schedule Bond No. 14815-03-62-12—favor Cal- 
fornia Fruit Growers Exchange, et al. [32] 

3—(a) The Employer must, throughout each 
premium year of the term of this bond, carry under 
said primary fidelity suretyship on each Employee 
covered thereunder at the beginning of such pre- 
mium year not less than the amount carried under 
said primary fidelity suretyship on such Employee 
at the beginning of such premium year, and agreed 
upon by the Employer and the Surety as the mini- 
mum amount to be carried on such Employee, and 
must, in case any successor be named during any 
premium year for any Employee, carry under said 
primary fidelity suretyship on such _ successor, 
throughout the remainder of such premium year, not 
less than the amount carrmed under said primary 
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fidelity suretyship on the Employees so succeeded. 
If, during any premium year the Kmployer shall 
cover under said primary fidelity suretyship any 
natural person but not as the successor of any Em- 
ployee, and shall desire such person to be covered 
under this bond, the Employer must carry under 
said primary fidelity suretyship on such person 
throughout the remainder of such premium year not 
less than the amount to be agreed upon in writing 
between the Employer and the Surety. (b) If the 
Employer shall reduce the amount of primary 
fidelity suretyship required by this bond to be 
carried on any Employee, the Surety shall be hable 
on account of loss caused by such Employee, only in 
case such loss be in excess of the amount so required 
to be carried, and then for not more than such ex- 
cess. If the Employer shall increase the amount of 
primary fidelity suretyship required by this bond to 
be carried on any Employee the Surety shall be liable 
on account of loss caused by such Employee through 
any act or default committed after the date of such 
increase, only in case such loss be in excess of such 
increased amount, and then for not more than such 
eXGeSs. 

4—If any natural persons shall be taken into the 
service of the Employer, through merger or consoli- 
dation with some other concern, the Employer shail 
give the Surety written notice thereof. If the per- 
sons so taken into the service of the Employer be 
covered under primary fidelity suretyship, in accord- 
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ance with the provisions of paragraphs 2 and 3 of 
Section A of this bond, and if as a result thereof 
there be an increase in the number of Employees 
covered under this bond, then the Employer shall 
pay to the Surety an additional premium computed 
pro rata from the date of such merger or consoli- 
dation to the end of the current premium year. 

dS—(a) If said primary fidelity suretyship gives 
coverage or indemnity against losses caused by acts 
or defaults broader than larceny, theft, embezzle- 
ment, forgery, misappropriation, wrongful abstrac- 
tion, willful misapplication or other fraudulent or 
dishonest acts, this bond, notwithstanding such 
broader coverage or indemnity shall be liable only 
in case any Employee or Employees shall cause an 
excess loss or losses under said primary fidelity 
suretyship through larceny, theft, embezzlement, 
forgery, misappropriation, wrongful abstraction, 
willful misapplication or other fraudulent or 
dishonest acts, and then for not more than such 
excess. (b) If said primary fidelity suretyship 
limits liability for loss to the loss of certain desig- 
nated classes or kinds of property, then this bond 
Shall be liable only in case such loss or loses as afore- 
said are of. such designated property, and then for 
not more than such excess. (c) If the time limits 
specified in said primary fidelity suretyship for dis- 
covery of, or making claim for, loss after the ex- 
piration, termination or cancellation thereof as an 
entirety, or for filing notice of loss, for filing proof 
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of loss or for bringing suit are less than the cor- 
responding time limits in this bond, then this bond 
shall be subject to the time limits specified in said 
primary fidelity suretyship as if written herein. 
(d) If the time limit specified in said primary 
fidelity suretyship for the discovery of, or making 
claim for, or for filmg proof of loss for, loss after 
the happening of any of the events specified in Sec- 
tion A, paragraph 8, be greater or less than the 
corresponding time limit in this bond, then this bond 
shall be subject to the time limit specified in said 
primary fidelity suretyship as if written herein, pro- 
vided, however, that in no event shall the time for 
discovery of, or making claim for, or for filing proof 
of loss for, any such loss be extended beyond the 
time within which, under the terms of this bond, 
losses must be discovered or claims must be made or 
proof of loss filed after the cancellation hereof as 
an entirety. (e) If said primary fidelity suretyship 
contains any limitation, condition or warranty, other 
than those above mentioned, which is not inconsis- 
tent with any such limitation, condition or warranty 
in this bond, then this bond shall be subject to such 
limitation, condition or warranty as if written 
herein. 

6—Any sum paid in settlement of any loss under 
this bond shall be deducted from the amount of this 
bond, such deduction to be effective as of the date 
upon which the Employer sends to the Surety notice 
of such loss, and only the remainder of such amount 
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shall apply to other losses resulting from acts or 
defaults covered by this bond whether committed 
before said date or thereafter, or partly before and 
partly thereafter. The sum so deducted shall be 
automatically restored as of said date but only as to 
losses resulting from acts or defaults covered by this 
bond which shall be committed thereafter; and in 
consideration of such restoration the Employer shall 
pay to the Surety, on demand, an additional pre- 
mium computed pro rata upon the sum so restored 
from said date of restoration to the end of the 
premium year. In no event shall the Surety be liable 
under this bond for an amount greater than that 
specified in line 6 of this bond on account of any 
one loss or series or losses caused by any Employee 
or combination of Employees. 

7—In case any reimbursement be obtained or re- 
eovery be made by the Employer or the Surety on 
account of any loss covered under this bond, the net 
amount of such reimbursement or recovery, after 
deducting the actual cost of obtaining or making 
the same, shall be applied to reimburse the Kmploy- 
er in full for that part, if any, of such loss in excess 
of the aggregate of the amounts of all bonds, in- 
surance and indemnity, including this bond, taken 
by or for the benefit of the Employer and covering 
such loss, and the balance, if any, or the entire net 
reimbursement or recovery, 1f there be no such ex- 
cess loss, shall be apphed to that part of such loss 
covered by this bond, or, if payment shall have been 
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made by the Surety, to its reimbursement therefor. 
The Emplover shall execute all necessary papers 
and render all assistance, not pecuniary, to secure 
unto the Surety the rights provided for in this 
paragraph. The following shall not be reimburse- 
ment or recovery within the meaning of this para- 
graph: suretyship, insurance or reinsurance, also 
security or indemnity taken from any source by or 
for the benefit of the Surety. 

8—This bond shall be deemed cancelled as to any 
Employee: (a) immediately upon discovery by the 
Employer, or, if the Employer be a copartnership, 
by any partner thereof, or, if the Employer be a 
corporation, by any officer thereof not in collusion 
with such Employee, of any fraudulent or dishonest 
act on the part of such Employee; (b) upon the 
effective date of the termination or cancellation of 
said primary fidelity suretyship as to such Em- 
ployee or as to the position filled by such Employee; 
(c) at 12 o’clock night, standard time as aforesaid, 
upon the effective date specified in a written notice 
served upon the Employer or sent by registered 
mail. Such last mentioned date, if the notice be 
served, shall be not less than fifteen days after such 
service, or if sent by registered maul, not less than 
twenty days after the date borne by the sender's 
registry receipt. [83] 

9—This bond shall be deemed cancelled as an 
entirety: (a) upon the effective date of the termi- 
nation or cancellation of said primary fidelity 
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suretyship; (>) at 12 o’elock night, standard time « 
aforesaid, upon the effective date ren in a 
written notice served by the Employer upon the 
Surety or by the Surety upon the Employer, or sent 
by registered mail. Such last mentioned date, if 
the notice be served by the Surety, shall be not less 
than thirty days after such service, or, if sent by 
the Surety by registered mail, not less than thirty- 
five days after the date borne by the sender’s regis- 
try receipt. In ease of cancellation the Surety 
shall, on demand, refund to the Employer the un- 
earned premium computed pro rata, but such re- 
turn premium shall be repaid to the Surety in case 
of payment of a loss under this bond. 


Section B 

1—No Employee, to the best of the knowledge of 
the Employer, or, 1f the Employer be a co-partner- 
ship, of any partner thereof, or, if the Employer be 
a corporation, of any officer thereof not in collu- 
sion with such Employee, has committed any 
fraudulent or dishonest act in any position in the 
service of the Employer or otherwise. 

2—The Employer shall notify the Surety by tele- 
eram or registered letter addressed and sent to it 
at its Branch office in the City of Los Angeles, 
California, of any act or default on the part of any 
Employee which may involve a loss hereunder at 
the earliest practicable moment, and at all events 
not later than thirty days after discovery thereof 
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by the IXmployer, or, if the Employer be a copart- 
nership, by any partner thereof, or, if the Employ- 
er be a corporation, by any officer thereof not in 
collusion with such Employee. 

3—Within ninety days after discovery as afore- 
said of any act or default committed by any Em- 
ployee and causing loss covered by this bond the 
Employer shall file with the Surety affirmative 
proof of loss, itemized and duly sworn to, with the 
name of such Employee, and shall, if requested by 
the Surety, produce from time to time, for exami- 
nation by its representatives, all books, documents 
and records pertaining to such loss. 

4—-No suit to recover on account of loss under 
this bond shall be brought before the expiration of 
three months from the filing of proof as aforesaid 
on account of such loss, nor after the expiration of 
twelve months from discovery as aforesaid of the 
fraudulent or dishonest act causing such loss. 

5—If any limitation in this bond for giving no- 
tice, filing claim or bringing suit 1s prohibited or 
made void by any law controlling the construction 
of this bond, such lmitation shall be deemed to be 
amended so as to be equal to the minimum period 
of limitation permitted by such law. 
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Signed, sealed and dated this 15th day of Novem- 
ber, 1937. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
T. HARTLEY MARSHALL 
Vice-President 
ROBERT H. SAYRE 
Assistant Secretary [34] 


RIDER 


To be attached to and form a part of Excess 
Commercial Blanket Bond No. 02-308-38 issued by 
the United States Fidelity and Guaranty Com- 
pany, Surety, in favor of California Fruit Grow- 
ers Exchange, et al, Employer, in the amount of 
Twenty five Thousand Dollars ($25,000.00), and 
dated the Ist day of November, 1937. 

It is hereby understood and agreed that, not- 
withstanding any provision to the contrary of the 
bond to which this rider 1s attached, the surety will 
not claim salvage nor will it require the employer 
to apply as salvage or in reduction of any loss or 
claim under said bond, any payments of premium 
or of income, dividends, loan proceeds, cash values, 
interest, or any other moneys accruing or received 
on account of the insurance plan for employees 
known as the Sunkist Provident Plan; that insofar 
as the rights of the surety under said bond are con- 
cerned no claim for loss arising under said bond 
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shall in any way be reduced or otherwise affected 
by the operation or existence of the said Sunkist 
Provident Plan, or any payments of premium or of 
income, dividends, loan proceeds, cash values, in- 
terest, or any other moneys accruing or received on 
account thereof. 

The attached bond shall be subject to all its terms, 
agreements, limitations and conditions except as 
herein expressly modified. 

This rider shall be effective on and after the 1st 
day of November, 1937. 


Signed, sealed and dated this 15th day of Novem- 
ber, 1937. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
T. HARTLEY MARSHALL 
Vice-President 
ROBERT H. SAYRE 
Assistant Secretary [36] 


Rider 
To be attached to and form a part of Excess 
Commercial Blanket Bond No. 02-308-37 issued by 
the United States Fidelity and Guaranty Company, 
Surety, in favor of California Fruit Growers Ex- 
change, et al, Employer, in the amount of T'wenty- 
five Thousand Dollars ($25,000.00), and dated the 

ist day of November, 1937. 
It is hereby understood and agreed that, not- 
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withstanding any provision to the contrary of the 
bond to which this rider is attached, in case a loss 
is alleged to have been caused by the fraud or dis- 
honesty of one or more of a group of Employees, 
all of whom are covered under the attached bond, 
and the Employer shall be unable to designate the 
specific employee or employees causing such loss, 
the Employer shall nevertheless have the benefit of 
the attached bond, provided that the evidence sub- 
mitted reasonably establishes that the loss was m 
fact due to the fraud or dishonesty of one or more 
of the said Employees of the said group, and pro- 
vided further that the lability of the Surety for 
any such loss shall not exceed in the aggregate the 
sum of Twenty five Thousand Dollars ($25,000.00). 

The attached bond shall be subject to all its terms, 
agreements, limitations and conditions except as 
herein expressly modified. 

This rider shall be effective on and after the Ist 
day of November, 1937. 


Signed, sealed and dated this 15th day of No- 
vember, 1987. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
T. HARTLEY MARSHALL 
Vice-President 
ROBERT H. SAYRE 
Assistant Secretary. [37] 
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United States Fidelity and Guaranty Company 
Baltimore, Maryland 
(A Stock Company ) 
[Emblem | 


JOINT INSURED RIDER 


To be attached to and form a part of Excess 
Commercial Blanket Bond No. 02-308-37 issued by 
the United States Fidelity and Guaranty Company, 
hereinafter called Surety, in favor of those herein- 
after designated as Employer in the amount of 
Twenty five Thousand Dollars ($25,000.00), and 
dated the Ist day of November, 1937. 

In consideration of the premium charged for the 
attached bond it is understood and agreed, anything 
in the attached bond to the contrary notwithstand- 
ing, as follows: 

1—That from and after the time this rider be- 
comes effective the following are covered under the 
attached bond and designated as Employer 

California Fruit Growers Exchange 

Blessing Electric and Manufacturing Company 
California Fruit Exchange 

The Exchange Orange Products Company 
Exchange Lemon Products Company 


2—That notice cancelling the attached bond as an 
entirety, or as to any or all of those designated as 
Employer or as to any Employee shall be given as 
provided therein either by the Employer first named 
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in the paragraph hereof numbered 1 or the Surety 
to the other, as the case may be. 

3—That the attached bond shall be deemed can- 
celled as to any Employee immediately upon discov- 
ery by any Employer, or by any partner of any Em- 
ployer, if a partnership, or by any officer of any 
Employer, if a corporation, not in collusion’ with 
such Employee of any fraudulent or dishonest act 
on the part of such Employee. 

4—That the Employer first named in the para- 
graph hereof numbered 1 shall, in accordance with 
the provisions of the attached bond and within the 
time therein specified after discovery by any Em- 
ployer, or by any partner of any Employer, if a 
partnership, or by any officer of any Employer, if a 
corporation, not in collusion with such Employee, 
of any act or default on the part of any Employee 
which may involve a loss under the attached bond, © 
give notice to, and furnish proof of loss to, the 
Surety, bring legal proceedings for its own account 
or as trustee for any Employer sustaining any loss, 
make adjustments and settlements on account of 
any loss and receive payment therefor in its own 
name, and any payment so made to the Employer 
first named in the paragraph hereof numbered 1 
shall fully release the Surety on account of the 
loss so paid. 

J—That regardless of the number of years the 
attached bond shall continue in force and of the 
number of premiums which shall be payable or 
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paid, the Surety shall not be liable under the at- 
tached bond, whether to one or more of those cov- 
ered under the attached bond as Employer, in- 
cluding those designated above and those heretofore 
and those hereafter covered as Employer, for more 
in the aggregate than the amount set forth in line 
6 of the attached bond, subject nevertheless to sub- 
section 6 of Section A thereof. 

6—That the Surety may, at the request of, or 
with the consent of, the Employer first named in 
the paragraph hereof numbered 1, add to the list 
of those designated as Employer, increase or de- 
crease the amount of the attached bond, issue any 
rider or riders to form a part thereof and/or can- 
cel or anul any of the riders attached or to be at- 
tached thereto. 

7—That if the attached bond be cancelled as an 
entirtey as herein provided, or in any other man- 
ner, there shall be no liability under the attached 
bond on account of any loss unless discovered be- 
fore the expiration of twelve months from such 
cancellation, and that if prior to the cancellation of 
the attached bond as an entirety, the attached bond 
be cancelled as herein provided, as to any Em- 
ployee, or be cancelled as to any Employer as here- 
in provided or in any other manner, there shall be 
no liability under the attached bond on account of 
any loss caused by such Employee or sustained by 
such Employer unless discovered before the expira- 
tion of twelve months from such cancellation as to 


vs. Cal. Fruit Growers Each., ef al. 61 


Exhibit ‘‘D’’—(Continued ) 

such Employee or as to such Employer, as the case 
may be. 

8—That the attached bond shall be subject to all 
its agreements, limitations and conditions except 
as modified in, or in accordance with, this rider. 

9—That this rider shall be effective on and after 
the 1st day of November, 1937, standard time, at 
the main office of the Employer first named in the 
paragraph hereof numbered 1. 


Signed, sealed and dated this 15th day of Novem- 
ber, 1937. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
T. HARTLEY MARSHALL 
Vice-President 
ROBERT H. SAYRE 
Assistant Secretary 


Accepted for itself and all other Employers cov- 
ered under the attached bond: 
CALIFORNIA FRUIT 
GROWERS EXCHANGE 
By R.S. [legible] 
Assistant Secretary [38] 


{ 
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United States Fidelity and Guaranty Company 
Baltimore, Maryland 


RIDER 
No. 02-308-37 oh ME 5 


To be attached to and form a part of Excess Com- 
mercial Blanket Bond, (Standard Form AA) No. 
14815-02-308-37, issued by the United States Fidel- 
ity and Guaranty Company, of Baltimore, Md., in 
the amount of Twenty-Five Thousand Dollars ($25,- 
000.00), in favor of California Fruit Growers Ex- 
change, et al (hereinafter called Emplover), and 
dated the Ist day of November, 1937. 

Whereas, “Lloyds issued an Excess Blanket Fi- 
delity Bond (hereinafter called the prior bond), 
effective the First day of November, 1936, in the 
amount of Twenty-Five Thousand Dollars ($25,- 
000.00), and in favor of the Employer; and 

Whereas, the prior bond, as of the effective date 
of the attached bond, has been terminated or ean- 
celled by notice or agreement, as is evidenced by 
the issuance and acceptance of the attached bond 
and this rider ; 

Now, Therefore, it is hereby understcod and 
agreed as follows: 

1. That the attached bond shall be construed to 
cover, subject to its terms, conditions and limita- 
tions, any loss or losses under the prior bond which 
shall be discovered after the expiration of the time 
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limited therein for the discovery of loss thereunder, 
and before the expiration of the time limited in 
the attached bond for the discovery of loss there- 
under; provided that such loss or losses would have 
been recoverable under the prior bond had it not 
been cancelled or terminated; and provided fur- 
ther, that the acts or defaults causing such loss or 
losses be such as are covered under the attached 
bond on its effective date. 

2. That nothing in the attached bond or this 
rider contained shall be construed as increasing 
the time for discovery of any loss or losses under 
the prior bond beyond what would have been the 
time for such discovery had the prior bond not 
been cancelled or terminated. 

3. That hability under the attached bond as ex- 
tended by this rider on account of loss or losses 
under the prior bond shall not exceed the amount 
of the attached bond on its effective date less all 
deductions on account of all payments made under 
the attached bond and the attached bond as ex- 
tended by this rider, or the amount which would 
have been recoverable under the prior bond on ac- 
count of such loss or losses had the prior bond not 
been cancelled or terminated, if the latter amount 
be the smaller. 

4. ‘That any sum or sums which shall be paid 
under the attached bond as extended by this ridev 
on account of any loss or losses under the prior 
bond shall reduce or be deducted from the amount 
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of the attached bond in the same manner and sub- 
ject to the same conditions and limitations as pay- 
ments under the attached bond, but any sum so re- 
ducing or deducted from the amount of the attached 
bond shall be restored thereto as therein provided. 


Signed, sealed and dated this 12th day of Jan- 
uary, 1938. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
Joo! PAUL WEA 
Attorney-in- Fact. 
Accepted : 
CALIFORNIA FRUIT 
GROWERS EXCHANGE 
By [lllegible], 
Asst. Secretary. [39] 


[ Endorsed ]:Filed Mar. 12, 1941. [40] 


[Title of District Court and Cause. ] 
SUMMONS 


T'o the above named Defendant: 

You are hereby summoned and required to serve 
upon George EK. Farrand, plaintiff’s attorney, whose 
address is: 1028 Pacific Southwest Bldg., 215 W. 
6th St., Los Angeles, California, an answer to the 
complaint which is herewith served upon you, with- 
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in 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, 
judement by default will be taken against you for 
the relief demanded in the complaint. 
{Seal ] R. S. ZIMMERMAN, 
Clerk of Court. 
By J. M. HORN, 
Deputy Clerk. 


Date: March 12, 1941. 


Note—This summons is issued pursuant to Rule 
4 of the Federal Rules of Civil Procedure. [41] 


RETURN ON SERVICE OF WRIT 


United States of America, 
Southern District of California—ss: 


I hereby certify that I served the annexed, Sum- 
mons, and complaint, on the therein-named United 
States Fidelity and Guaranty Company, a corpora- 
tion, by handing to and leaving a true and correct 
copy thereof with Harold Gillespie, designated 
agent, personally at Los Angeles in said District 
on the 14th dav of March, A. D. 1941. 

Marshal’s Fees, $2.00; Expenses, $0.14. Total, 
$2.14. 

ROBERT E. CLARK, 
U.S. Marshal. 
by JP Guy Wi 
Deputy. 


[Endorsed]: Filed Mar. 17, 1941. [42] 
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MOTION AND ORDER AS TO AMENDMENT 
OF COMPLAINT 


Comes now the plaintiff above named and moves 
the Court ex parte for an order that the complaint 
be amended by interlineation in conformity with 
the amendment to complaint heretofore filed pur- 
suant to Rule 15 (a), Rules of Civil Procedure for 
the district courts of the United States. The under- 
signed counsel for plaintiff hereby represent to the 
Court that no pleading responsive to the complaint 
or the amendment thereto has been served. 

GEORGE E. FARRAND 

EDWARD W. TUTTLE 

EDWARD E. TUTTLE 
Attorneys for Plaintiff. 


It is so Ordered. 


Dated April 9, 1941. 
H. A. HOLLZER, 
District Judge. [43] 


| Endorsed]: Filed Apr. 9, 1941. [44] 


a 


[Title of District Court and Cause. ] 
AMENDMENT TO COMPLAINT 


Comes now the plaintiff above named and makes 
the following amendment to its complaint before 
any responsive pleading has been served or filed, 
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by striking therefrom certain portions thereof as 
follows: 

1. Strike from the title of the said cause the 
words ‘‘an unincorporated association’’ found on 
page 1, lines 13 and 14; 

2. Strike the words ‘‘an unincorporated asso- 
ciation of’? found on page 2, paragraph LI, line 
13, of the said complaint; 

3. Strike the words ‘‘and were and are engaged 
in the business of issuing policies of Fidelity In- 
surance,’’ found on page 2, paragraph III, lines 
19 and 20 of the complaint. 

GEORGE E. FARRAND 
EDWARD W. TUTTLE 
EDWARD E. TUTTLE 

215 West Sixth Street 

Los Angeles, California. [45] 


AFFIDAVIT OF SERVICE BY MATL 


(Os tales Eee 
(Must be attached to original or a true copy 
of paper served) 


State of California, 
County of Los Angeles—ss. 


The undersigned affiant, being sworn says that 
She is, and was at the time of the service hereinafter 
mentioned, a citizen of the United States, over 18 
years of age, a resident of Los Angeles County and 
not a party to the within cause; that affiant’s busi- 
ness address is 1028 Pacific Southwest Building, 
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9215 West Sixth Street, Los Angeles, California ; 
that affiant served a copy of the attached Amend- 
ment to Complaint by placing said copy m an en- 
velope addressed to United States Iidelity and 
Guaranty Company at its office address 111 West 
7th Street, Los Angeles, California; that said en- 
velope was then sealed and thereafter on April 8, 
1941, affiant deposited it in the mail at Los An- 
geles, California, with postage fully prepaid 
thereon; that there is, and at the time of such 
service was, 

(a) delivery service by United States mail at 
the place so addressed ; 

NANCY DUNCAN 
Affiant 


Subscribed and sworn to before me April 8, 1941. 
[Seal] JENNIE C. PATTERSON 
Notary Public in and for the County of Los An- 
geles, State of California. [46] 


FEndorsed]: Filed Apr. 9, 1941. [47] 


[Title of District Court and Cause. ] 


ANSWER OF UNITED STATES FIDELITY 
AND GUARANTY COMPANY 


Defendant, United States Fidelity and Guaranty 
Company, a corporation, answering the complaint 
of plaintiff, admits, denies and alleges: 
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First Defense. 
The complaint fails to state a claim against de- 
fendant upon which relief can be granted. 


Second Defense. 


I. 

Defendant admits the allegations contained in 
paragraphs I, II, III, IV, and V of plaintift’s com- 
plaint. [48] 

II. 

Answering paragraph VI of plaintiff’s complaint, 
defendant admits that it executed and delivered to 
plaintiff a primary fidelity bond on or about Oc- 
tober 23, 1912, with modifications thereof from time 
to time in writing by signed endorsements attached 
thereto as shown by ‘‘Exhibit A’’ attached to plain- 
tiff’s complaint, and alleges that in addition to the 
aforesaid endorsements, a schedule of the employees 
for whom coverage was afforded and the amount 
of the hability of defendant for acts of each of 
such employees, was listed from time to time under 
said bond, and denies that the coverage under said 
bond or the provisions thereof were other or dif- 
ferent than as provided in said bond and the en- 
dorsements attached thereto as shown by said ‘‘ Ex- 
hibit A’’ attached to plaintiff’s complaint; defend- 
ant further admits that said primary bond was a 
continuing contract continuously in full force and 
effect from the 23rd day of October, 1912, to and 
including the time of the filing herein of this an- 
swer, but except as herein specifically admitted, 
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defendant denies each and every allegation in said 
paragraph. 
LL. 

Defendant admits the allegations contained in 
paragraph VII of plaintiff’s complaint, and in ad- 
dition thereto, alleges that the certificate of insur- 
ance and policy of insurance therein referred to, 
were made, executed and delivered to plaintiff with 
the purpose and intent of Underwriting Members 
of Lloyd’s and the persons by and on whose behalf 
said certificate and policy were issued to insure 
plaintiff against losses sustained by plaintiff by rea- 
son of the dishonesty or defalcations of any em- 
ployee of plaintiff, including one Floyd E. Jones, 
as provided in said certificate and policy and occur- 
ring subsequent to the first day of November, 1935, 
and up to and including November 1, 1937, in the 
amount of $25,000.00, over and above and in excess 
of the coverage aftorded to plaintiff by the terms 
of the primary bond issued to plaintiff by [49] by 
defendant United States Fidelity and Guaranty 
Company as shown by ‘‘Exhibit A”’ attached to 
and made a part of plaintiff’s complaint. 


IV. 
Defendant admits the allegations contained m 
paragraph VIII. 
Vv. 
Answering paragraph LX of plaintiff’s complaint, 
this answering defendant admits that on November 
15, 1937, this defendant executed and delivered to 
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plaintiff its excess commercial blanket bond No. 
02-308-37 effective as of November 1, 1937, and 
denies that said bond was executed or delivered 
prior to the expiry date of the Lloyd’s excess 
blanket fidelity insurance referred to in said para- 
graph and elsewhere in plaintiff’s complaint, and 
in that connection, alleges that said Lloyd’s certifi- 
cate and policy of excess insurance was at said time, 
and since has been, in full force and effect as to 
losses sustained by plaintiff during the period from 
November 1, 1935 to and including November 1, 
1937, and particularly as to the losses alleged to 
have been sustained by plaintiff between May 1], 
1937 and November 1, 1937. 

Further answering said paragraph, defendant 
admits that ‘‘Exhibit D’’ attached to plaintiff’s 
complaint is a photostatic copy of the excess fidelity 
bond executed by this defendant and of the endorse- 
ments and riders thereto attached, but except as 
herein specifically admitted, denies generally and 
specifically the remaining allegations of paragraph 
IX. 

VI. 

Answering paragraph X, this defendant admits 
that said Jones was hsted as an employee of plaintiff 
as a loose fruit salesman; this defendant does not 
have knowledge or information sufficient to enable 
it to form a belief as to the truth of any of the 
other allegations of said paragraph X, and basing 
its denial upon [50] such lack of information and 
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belief, denies generally and specifically the remain- 
ing allegations of said paragraph. 


Vin. 

Answering paragraph AI of the complaint, de- 
fendant admits that on or about July 31, 1940, 
plaintiff notified defendants that plaintiff had dis- 
covered that said Floyd EK. Jones might not have 
accounted for moneys received by him on plaintif{’s 
behalf; admits that thereafter, on or about August 
15, 1940, plaintiff notified defendants that plaintiff 
had determined the fact of such claimed defalca- 
tions; admits that defendants in writing extended 
the time for filing proof of loss to November 19, 
1940; admits that plaintiff procured an audit of the 
transactions of said Floyd EK. Jones, but defendant 
alleges that it 1s without knowledge or information 
as to the truth, or correctness or falsity of said 
audit or of the truth of any of the matters and 
things alleged in said paragraph in said paragraph 
not herein specifically admitted, and basing its de- 
nial upon such lack of information and belief, de- 
nies generally and specifically the remaining alle- 
gations of said paragraph. 


ay sialic 
Answering paragraph XII of the complaint, de- 
fendant admits that on or about October 30, 1940, 
plaintiff in writing notified defendants of the na- 
ture and amount of the claimed defalcations of said 
Jones during the year 1937 and filed sworn proofs 
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of loss and copies of the audit referred to in the 
eomplaint, but defendant alleges that it 1s without 
knowledge or information as to the truth of any 
of the matters veferred to in said notice or proofs 
of loss, o1 said audit, and basing its denial upon 
such lack of information and belief, denies gener- 
allv and specifically the remaining allegations of 
said paragraph not herein specifically admitted. 


TX. 

Defendant admits the allegations contained in 

paragraphs XIV, XV, and XVI of the complaint. 
[51] 
xe, 

Answering paragraph XVII of plaintiff’s com- 
plaint this answering defendant admits that a con- 
troversy has arisen and exists as between the plain- 
tiff and the respective defendants herein as to 
whether any losses in excess of the sum of One 
Thousand Dollars, ($1,000.00), were sustained by 
plaintiff during the period from May 1, 1937 to No- 
vember 1, 1937, and as to whether such losses, if any, 
were sustained by reason of the alleged defalca- 
tions of said Floyd E. Jones, as an employee of 
plaintiff, and as to the nature and amount of said 
losses, if any. 

Defendant further admits that a controversy has 
arisen and exists as between the defendants herein 
as to whether the lability, if any, to the plaintiff 
for a sum not exceeding Twenty-Five Thousand 
Dollars ($25,000.00), for the defaleations, if any, 
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of said Floyd E. Jones, during the period afore- 
said, in excess of the sum of One Thousand Dollars 
($1,000.00), rests upon the defendant Underwrit- 
ine Members of Lloyd’s or upon this answering 
defendant. 

Defendant further admits, upon its information 
and belief, that defendant, Underwriting Members 
of Lloyd’s, contends as alleged in said paragraph 
XVII of the complaint herein, and admits that de- 
fendant, United States Fidelity and Guaranty Com- 
pany, contends as alleged by plaintiff in said para- 
graph XVII, and further contends as alleged in 
the Third Defense set forth in this answer to plain- 
tiff’s compiaint which said Third Defense is hereby 
by reference, made a part hereof as fully as if set 
forth herein in full. 

In this connection defendant United States Fi- 
delity and Guaranty Company alleges that said 
excess losses, if any, claimed by plaintiff herein, 
occurred, if at all, during the currency of the ex- 
cess blanket fidelity policy issued by Underwriting 
Members of Lloyd’s to plaintiff, and durimg the 
currency of the primary bond executed by this de- 
fendant, and prior to the effective date of the [52] 
excess commercial blanket bond executed by this 
answering defendant, and that such losses, if any, 
were discovered during the currency of said pri- 
mary bond and within three years subsequent to the 
expiry date of the excess fidelity blanket policy is- 
sued by Underwriting Members of Lloyd’s, which 
said policy was not renewed. 
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pe 

Defendant, United States Fidelity and Guaranty 
Company alleges that the primary fidelity blanket 
bond executed and delivered to plaintiff by this 
defendant was and is, a continuous contract in 
continuous effect from October 23, 1912, to the 
present time; that the losses claimed to have been 
sustained by plaintiff occurred (if they, or any of 
them occurred at all), during the currency of said 
Primary Bond executed by this answering defend- 
ant and during the currency of the excess insurance 
policy of defendant Underwriting Members of 
Lloyd’s, to-wit, during the period between May 1, 
1937, and November 1, 1937. 


KI. 

This answering defendant, upon its information 
and belief, alleges that on or about November 1, 
1935, defendant Underwriting Members of Lloyd’s 
executed and delivered to plaintiff, an excess fidel- 
ity blanket policy, which was in full force and effect 
from November 1, 1935, to November 1, 1936, and 
_ which was of the same tenor and effect, as the cer- 
tificate and policy shown by ‘‘Exhibits B and C”’ 
attached to the complaint of plaintiff. 


IIT. 
(A) The excess fidelity blanket policy issued by 
defendant Underwriting Members of Lloyd’s, and 
shown by ‘‘Exhibit B’’ attached to plaintiff’s com- 
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plaint, provides in paragraph 1 thereof as shown, 
at page 26 of the complaint, as follows: 


‘1. This policy is to indemnify the assured 
against all such direct loss as the assured may 
sustain by reason [53] of the dishonesty of any 
employees in their employment who are bonded 
under a Bond or Bonds (hereinafter called 
Primary Bonds) issued by an approved insur- 
ance company, subject to the conditions here- 
inafter contained.”’ 


(B) And in paragraph 2 thereof, shown at page 


26 of the complaint of plaintiff, it is provided :— 


‘2. It is understood and agreed that such 
employees are bonded under the aforesaid pri- 
mary bonds for a total aggregate amount of 
approximately $972,000.00 and that this policy 
of Excess Insurance only covers such portion 
of the ultimate net loss sustained by the As- 
sured in respect of defalecations committed by 
any such employee subsequent to the 1st day 
of November, 1935, as shall be in excess of the 
amount for which such employee is bonded un- 
der the said Primary Bonds, provided always 
that Underwriters’ hability in respect of any 
number of losses shall in no event exceed the 
sum of $25,000.00 in the ageregate.”’ 


(C) And in paragraph 4 thereof, shown at page 


26 of the complaint of plaintiff, it is provided :— 


‘4. It is further understood and agreed that 
this excess insurance is subject to all the terms 
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and conditions of the said Primary Bonds 1n- 
sofar as the same do not conflict with the terms 
and conditions herein contained, and it 1s a 
condition of this Policy that in event of the 
Underwriters acting as Surety under the said 
Primary Bonds withdrawing or cancelling their 
guarantee in respect of any of the employees 
for any reason the Underwriters hereto shall 
be automatically relieved of their obligations 
hereby undertaken as regards the acts of any 
such employee or employees [54] subsequent 
to the date of such withdrawal or caneella- 
non.” ? 


(D) And in paragraph 5 thereof, shown at page 
26 of the complaint of plaintiff, it is provided :— 
‘‘). Warranted Free of All Claim for losses 
occurring subsequent to the expiry date of this 
Policy and for losses not discovered during its 
currency, with the understanding that in event 
of non-renewal the Assured shall have a period 
equal to that provided by the Discovery Clause 
of the aforesaid Primary Bonds (but not ex- 
ceeding three years) in which to discover losses 
claimable under this insurance.’’ 


FV. 

Defendant alleges that where in said policy ref- 
erence is made to ‘‘primary bond’’, such reference 
is to the primary bond executed by this answering 
defendant, as shown by ‘“‘Exhibit A’’ attached to 
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plaintiff’s complaint. Said excess fidelity policy 
issued by defendant Underwriting Members of 
Lloyd’s on or about November 1, 1936 was not 
renewed subsequent to the Ist day of November, 
193% 

Ve 

That by the terms of the primary bond issued to 
plaintiff by this answering defendant, no specific 
time was provided for the discovery of losses there- 
under, it being the intent and purpose thereof that 
losses occurring during its currency within the lim- 
its of amount as to each employee of plaintiff, to- 
wit, the sum of One Thousand Dollars ($1,000.00) 
as to said Floyd EH. Jones, and discovered during 
the currency of said primary bond, were and should 
be covered thereby, and pursuant thereto this de- 
fendant paid to plaintiff the full amount of the 
coverage under said primary bond on account of 
losses claimed to have been sustained by reason of 
the claimed defalcations of said Floyd EK. Jones. 

[55] 
VI. 

At and prior to the time of the issuance of the 
excess fidelity blanket policy of defendant, Under- 
writing Members of Lloyd’s, on or about November 
1, 1935, and at and prior to the time of the issu- 
ance of the excess fidelity blanket policy of defend- 
ant, Underwriting Members of Lloyd’s shown in 
‘Exhibits B and C’’ attached to plaintiff’s com- 
plaint, plaintiff herein well knew the terms and 
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provisions of the primary bond of this answering 
defendant, and said Underwriting Members of 
Lloyd’s, by and through their agents and repre- 
sentatives who negotiated each of said excess poh- 
cies with plaintiff, examined said primary bond 
issued by this answering defendant and well knew 
its terms and provisions, and particularly well 
knew that, under the terms and conditions of said 
primary bond coverage was and is afforded to plain- 
tiff, within the financial limits of said primary 
bond, for losses sustained by plaintiff and discov- 
ered during the currency of said primary bond, and 
in consideration of the premium paid by plaintiff 
therefor, intended, and provided that said Under- 
writing Members of Lloyd’s should indemnify and 
insure plaintiff for losses sustained by plaintiff 
during the currency of said primary bond and dur- 
ing the currency of the respective excess policies, 
in a sum not exceeding Twenty-five Thousand Dol- 
lars ($25,000.00) in excess of the amounts provided 
for in said primary bond, intending and providing 
that said excess insurance should and did apply to 
such excess losses suffered and sustained by plain- 
tiff as aforesaid and discovered by plaintiff within 
the period of not exceeding three years from the 
expiry date of said excess policy shown by ‘‘Ex- 
hibits B and C”’ attached to plaintiff’s complaint. 


VII. 
That the losses alleged by plaintiff are alleged by 
plaintiff to have been sustained during the currency 
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of said primary bond and during the currency of 
said excess policy, shown by ‘‘Exhibits B and C’’, 
to-wit, between May 1, 1937, and November 1, 1937 
and said losses [56] if any, are covered by said 
policy and the Underwriting Members of Lloyd’s 
are liable to plaintiff therefor. 

Wherefore, defendant prays that this court de- 
termine the controversy existing as between plain- 
tiff and defendant Underwriting Members of 
Lloyd’s and as between plaintiff and this answer- 
ing defendant and as between defendants Under- 
writing Members of Lloyd’s and this answering de- 
fendant, and upon such determination, the court 
render its judgment exonerating the defendant 
United States Fidelity and Guaranty Company 
from any and all lability herein and that defend- 
ant recover its costs and disbursements and have 
such other and further relief as to the court may 
seem just and proper. 

MILLS & WOOD 
By EDWARD C. MILLS 

Attorneys for defendant, 
United States Fidelity and 
Guaranty Company. 

711 C. C. Chapman Building 

756 South Broadway 

Los Angeles, California [57] 
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State of California, 
County of Los Angeles—ss. 


J. T. Quail, being by me first duly sworn, deposes 
and says that he is the Superintendent of Claims 
of the Los Angeles Branch Office of United States 
Fidelity and Guaranty Company, a corporation, 
one of the defendants in the above entitled action; 
that he has read the foregoing Answer and knows 
the contents thereof; and that the same is true of 
his own knowledge, except as to the matters which 
are therein stated upon his information or belief, 
and as to those matters that he believes it to be 
true, and that he makes this verification for and on 
behalf of said defendant. 

a UO, 


Subseribed and sworn to before me this 9th day 
of April, 1941. 
[Seal] CARLETON B. WOOD 
Notary Public in and for the County of Los An- 
geles, State of California. [58] 


Received copy of the within Answer this 10th day 
of April, 1941. 
GHORGE EK. FARRAND 
EDWARD W. TUTTLE 
EDWARD EH. TUTTLE 
Attorneys for plaintiff. 


[Endorsed]: Filed Apr. 15, 1941. [5814] 


82 Underwrit’g Members of Lloyd’s, et al. 
[Title of District Court and Cause. ] 


ANSWER OF DEFENDANTS, UNDERWRIT- 
ING MEMBERS OF LLOYD’S IN 
LLOYD’S POLICY NUMBER 52342, AND 
STANLEY GRAHAM BEER, INDIVID- 
UALLY AND AS REPRESENTATIVE OF 
THE UNDERWRITING MEMBERS OF 
LLOYD’S IN LLOYD’S POLICY NUMBER 
o2342. 


Come now the defendants, Underwriting Mem- 
bers of Lloyd’s in Lloyd’s Policy Number 52342, 
and Stanley Graham Beer, individually and as rep- 
resentative of the Underwriting Member of Lloyd’s 
in Lloyd’s Policy Number 52342, and answering the 
complaint herein for themselves alone and not for 
their co-defendant, admit, deny and allege as fol- 
lows, to-wit: 

I. 

Defendants admit the allegations contained in 
Paragraphs 1, di, MM) IV sand V of plaimtit © 
complaint. 

: at, 

Answering Paragraph VI, these defendants deny 
that the coverage under the bond attached to the 
complaint and marked Exhibit ‘‘A’’, together with 
the endorsements thereon, or any of the provisions 
thereof, was other or different than as set forth on 
said Exhibit “A’’, and except as herein denied, 
these defendants admit all the allegations of Para- 
eraph VI. [59] 
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IU. 

Answering Paragraph VII, these defendants 
deny that the certificate of insurance, together with 
the endorsements thereon, annexed to plaintiff’s 
complaint and marked Icxhibit ‘‘B’’, or that the 
certificate of insurance, together with the endorse- 
ments thereon, annexed to plaintiff’s complaint and 
marked Exhibit ‘‘C’’, had any other purpose or 
effect or contained any other terms and conditions 
or contemplated anything other than is set out: and 
contained in said Exhibits ‘‘B’’ and ‘‘C’’ and each 
of them, and except as hereinabove specifically de- 
nied, these defendants admit all the allegations of 
said Paragraph VII. 


Ne. 

Defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments of Paragraph VIII, and placing 
their denial upon that ground, deny generally and 
specifically each and every allegation thereof and 
the whole thereof. | 

Ne, 

These defendants admit all the allegations con- 

tained in Paragraph IX of the complaint. 


WV I. 

These defendants are without knowledge or in- 
formation sufficient to form a belief as to the 
truth of the averments set out and contained in 
Paragraph X of plaintiff’s complaint, and placing 
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their denial upon that ground, deny generally and 
specifically each and every allegation thereof and 
the whole thereof. 


VII. 

Answering Paragraph XI, these defendants ad- 
mit that on July 31, 1940, plaintiff notified defend- 
ants that plaintiff had discovered that the said 
Floyd EB. Jones might not have accounted for all 
monies received by him on plaintiff’s behalf, for 
fruit sold by him; admit that thereafter, and on or 
about August 15, 1940, plaintiff notified defendants 
that plaintiff had determined the fact of [60] such 
elaimed defaleations; admit that defendants, in 
writing, extended the time for filing proof of loss 
to November 15, 1940; and admit that plaintiff pro- 
cured an audit of the transactions of the said Floyd 
E. Jones; but defendants are without knowledge or 
information sufficient to form a belief as to the 
truth of any of the other averments contained in 
Paragraph XI, except as herein specifically ad- 
mitted, and placing their denial upon that ground, 
deny generally and specifically each and every 
other remaining allegation of said Paragraph XI, 
and the whole thereof. 


“OBE 
Answering Paragraph XII, defendants admit 
that on or before October 30, 1940, plaintiff, in 
writing, notified defendants of the nature and 
amount of the claimed defaleations of the said 
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Floyd E. Jones during the year 1937, and filed with 
defendants sworn proofs of loss and copies of the 
audit referred to in the complaint, but these de- 
fendants are without knowledge or information suf- 
ficient to form a belief as to the truth of any of the 
matters referred to in said notice or proofs of loss 
or said audit, or as to any other matters mentioned 
in said Paragraph XIT not herein specifically ad- 
mitted, and placing their denial upon that ground, 
deny generally and specifically each and every al- 
legation thereof and the whole thereof. 


1D 
These defendants have no knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the averments contained in Paragraphs XIII, XIV 
and XVI of plaintiff’s complaint, and placing their 
denial upon that ground, deny generally and spe- 
cifically each and every allegation thereof and the 
whole thereof. 
<x 
Defendants admit all the allegations contained in 
Paragraph XV of the complaint. [61] 


XI. 

These defendants admit all the allegations con- 
tained in Paragraph XVII of the complaint, but in 
this behalf further allege that other and further 
controversies have arisen and exist between plain- 
tiff and the respective defendants herein, as to 
whether any losses in excess of One Thousand Dol- 
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lars ($1000.00) were sustained by plaintiff during 
the period from May 1, 1937, to November 1, 1937, 
and as to whether such losses, if any, were sus- 
tained by reason of any alleged defalcations of the 
said Floyd HE. Jones as an employee of plaintiff, 
and as to the nature and amount of said losses, 1f 
any, and that by admitting such contentions as are 
set forth in Paragraph XVII, these defendants do 
not limit their defenses or contentions to the mat- 
ters therein specified, but allege that all their 
defenses, however arising, to which they are en- 
titled, have been and were reserved and are herein 
and hereby reserved, and in this behalf allege fur- 
ther that they contend that they have no lability 
whatsoever under the certificate of insurance re- 
ferred to as the Lloyd’s policy, and whether aris- 
ing out of the contentions set forth in Paragraph 
XVII or otherwise. 


For a Further, Separate and Second Defense to 
plaintiff’s complaint herein, these defendants 
allege: 

T. 

That the complaint fails to state a cause of action 
against these defendants, or a claim against these 
defendants upon which relief can be granted. 

Wherefore, defendants pray that the Court de- 
termine the controversy herein set forth, and de- 
termine that these answering defendants are not 
liable to the phantiff for any sum whatsoever, but 
that the lability to plaintiff, if any there is, rests 
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upon and is covered by the excess bond of defend- 
ant, United States Fidelity and [62] Guaranty 
Company, a corporation; that plaintiff take nothing 
as against these defendants by its complaint herein, 
but that these defendants recover costs and dis- 
bursements herein; and for such other and further 
relief as the Court deems meet and jn Teas ‘in the 
premises. a 
CHAS. E. R. FULCHER 
Attorney for defendants, 
Underwriting Members of 
Lloyd’s in Lloyd’s Pohey 
Number 52342, and Stanley 
Graham Beer, individually 
and as representative of 
the Underwriting Members 
of Lloyd’s in Lloyd’s' Policy 
Number 52342. [63] 


Received copy of the within Answer this 27th 
day of May, 1941. é 
GEORGE H. FARRAND, 
EDWARD W. TUTTLE and 
EDWARD E. TUTTLE, | 
By EDWARD E. TUTTLE 
(Attorneys for Plaintiff) 


[Endorsed]: Filed May 27, 1941. [64] 
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STIPULATION AND ORDER 
AMENDING COMPLAINT 


{ft Is Hereby Stipulated by and between the 
plaintiff in the above entitled action and the de- 
fendants therein through their respective counsel 
that the complaint in said action may be amended 
by plaintiff as follows: 

1. To insert a new paragraph to be known as 
paragraph IX-a immediately following paragraph 
IX of plaintiff’s complaint where it appears on 
page 95 to read as follows: 

‘Thereafter and on November 7, 1938, de- 
fendant United States Fidelity and Guaranty 
Company executed and delivered to plaintiff 
an excess commercial blanket bond number 
14815-02-313-38, which bond provides, among 
other things, that its term should begin No- 
vember 1, 1938. On November [65] 7, 1938, said 
excess commercial blanket bond was modified 
by four separate written riders executed by 
said defendant United States Fidelity and 
Guaranty Company and attached to said excess 
commercial blanket bond number 14815-02- 
313-38. On December 4, 1940 and again on 
February 17, 1941, said bond was further modi- 
fied by riders executed by said defendant. A 
photostatic copy of said excess commercial 
bond and of said riders and of certain letter 
agreements modifying the same and of certain 
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certificates of renewal is annexed hereto as 
Exhibit ‘“E’’ and made a part hereof by this 
reference. The purpose and effect of said ex- 
cess commercial blanket bond as so modified 
was to insure as therein provided, the fidelity 
of plaintiff’s employees, including said Jones, 
in the maximum sum of $25,000 over and above 
the amount of said primary bond and to cover, 
among other things, as therein provided any 
misconduct of such employees during the pe- 
riod from November 1, 1936 to November 1], 
1937 for which a right of recovery against said 
defendant Underwriting Members of Lloyd’s 
under its said policy number 52342 and against 
defendant United States Fidelity and Guar- 
anty Company under said policy number 
02-308-37 might be lost because of nondiscovery 
and lapse of time.”’ 


2. ‘To change the word ‘‘bond’’ to ‘‘bonds’’ in 
paragraph XV of plaintiff’s complaint where it 
appears in line 32 on page 7. 

3. To change the word ‘‘bond’’ to ‘‘bonds’’ in 
paragraph XVI of plaintiff’s complaint where it 
appears in line 10 on page 8 and to insert imme- 
diately following the word ‘‘Company’’ where it 
appears on said line 10, the words ‘‘or either of 
them’’. 

4. ‘To change the word ‘‘bond’’ to ‘‘bonds”’ in 
paragraph XVII of plaintiff’s complaint where it 
appears in line 21 on page 8 and to insert imme- 
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diately following said word, the words ‘‘or either 
of them”’. 

5. To strike the words ‘‘or the other of’’ in 
paragraph XVIII of plaintiff’s complaint where 
it appears in line 28 on [66] page 9 of plaintiff’s 
complaint and in lieu thereof to insert the words 
‘fof the three”’. 

It Is Further Stipulated that upon the filing of 
the foregoing stipulation, plaintiff’s complaint shall 
be deemed amended as provided for in this stipu- 
lation. 

It Is Further Stipulated that by this stipulation 
nene of said defendants shall be deemed to have 
waived any of its defenses and that each of the 
defendants herein shall have ten days after the 
filing of said amendment within which to amend 
their respective answers to said complaint. 


Dated this 28th day of October, 1941. 
GEORGE E. FARRAND 
EDWARD W. TUTTLE 
EDWARD E. TUTTLE 
Attorneys for Plaintiff 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for defendant 
United States Fidelity and 
Guaranty Company 
711 C. C. Chapman Building 
756 South Broadway 
Los Angeles—Tel: TR 3788 
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CHAS. E. R. FULCHER 
Attorney for defendants 
Underwriting Members of 
Lloyd’s ete., et al. 
823 Title Guarantee Building 
Los Angeles—MU 5592. 


It Is So Ordered 


Dated: October 29, 1941. 
H. A. HOLLZER, 
Judge. 
[Endorsed]: Filed Oct. 29, 1941. [67] 


EXHIBIT “BE” 


(Cut) 
United States Fidelity and Guaranty Company 
Baltimore, Maryland 
(A Stock Company ) 


EXCESS COMMERCIAL BLANKET BOND 
(Standard Form AA) 


No. 14815-02-313-38 


Know All Men by These Presents, that, in con- 
sideration of an annual premium, the United States 
Fidelity and Guaranty Company (hereinafter called 
Underwriter) hereby agrees to indemnify those 
designated as Insured in Joint Insured Rider at- 
tached hereto as a part hereof of................. 
(hereinafter called Insured) to an amount not ex- 
ceeding in the aggregate, for all losses under this 
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Exhibit ‘‘H’’—(Continued ) 

bond, the sum of Twenty-five Thousand dollars 
($25,000.00), against That Part of Any Loss which 
any one or more of the Employees, as defined in 
Section A, paragraph 2, shall cause to the Insured 
In Excess of the amount or amounts carried under 
the primary fidelity suretyship described in Section 
A, paragraph 3, on the Employee or Employees, re- 
spectively, causing such loss, through any act or 
default covered under said primary fidelity surety- 
ship and not excluded under Section A, paragraph 
5, and committed by such Employee or Employees, 
acting directly or in collusion with others, during 
the term of this bond as defined in Section A, para- 
graph 1, and while this bond and said primary 
fidelity suretyship are in force as to such Employee 
or Employees, and discovered, as provided in Sec- 
tion B, paragraph 2, and reported to the Under- 
writer before the expiration of twelve months from 
the cancellation of this bond as to such Employee 
or Employees, or from the cancellation of this bond 
as an entirety as provided in Section A, paragraph 
9, or from its cancellation or termination as an en- 
tirety in any other manner, whichever shall first 
happen. 

This bond 1s executed and accepted subject to the 
agreements and limitations set forth in Section A 
of this bond, and the conditions set forth in Section 
B of this bond, which conditions shall be conditions 
precedent to recovery under this bond. 
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Exhibit ‘‘’’—-(Continued ) 
Section A 
Term of Bond 

1—The term of this bond begin with the Ist day 
of November, 1938, standard time at the address 
of the Insured above given, and ends at 12 o’clock 
night, standard time as aforesaid, on the effective 
date of the cancellation of this bond; and the pay- 
ment of annual premiums during such term shal] 
not render the amount of this bond cumulative 
from year to year. 


Employees Defined 

2—The word ‘‘Employee’’ or ‘‘Employees,’’ as 
used in this bond, shall be deemed to mean, re- 
spectively, one or more of those natural persons 
located within any of the States of the United 
States or within the District of Columbia, the 
Hawaiian Islands, Alaska, Canada or Newfound- 
land, who are, on the effective date of this bond, 
in the service of the Insured and covered hy name 
or position under the existing primary fidelity 
suretyship lsted herein below, and those natural 
persons so located who shall be, at any time during 
the term of this bond, in the service of the Insured 
and covered by name or position under said pri- 
mary fidelity suretyship, or under additional 
primary fidelity suretyship hereafter taken out in 
a company agreed upon in writing between the 
Insured and the Underwriter. The word ‘‘Em- 
ployee’’ or ‘‘Employees,’’ however, does not mean 
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Exhibit ‘‘E’’—( Continued ) 
firms and corporations nor does it mean brokers, 
factors, commission merchants, consignees, con- 
tractors and agents or representatives of the same 
general character. 


Primary Suretyship 

3—The existing primary fidelity suretyship 1s as 
follows 

Schedule Bond No. 14814-03-62-12—issued by the 
Underme@iter in favor of theslnsumede . 3)... 

Primary Suretyship—Continued 

(a) The Insured must, throughout each pre- 
mium year of the term of this bond, carry under 
said primary fidelity suretyship on each Employee 
covered thereunder at the beginning of such pre- 
mium year not less than the amount carried under 
said primary fidelity suretyship on such Employee 
at the beginning of such premium year, and agreed 
upon by the Insured and the Underwriter as the 
minimum amount to be carried on such Employee, 
and must, in case any successor be named during 
any premium year for any Employee, carry under 
said primary fidelity suretyship on such successor, 
throughout the remainder of such premium year, 
not less than the amount carried under said pri- 
mary fidelity suretyship on the Employee so suc- 
ceeded. If, during any premium year the Insured 
shall cover under said primary fidelity suretyship 
any natural person but not as the successor of any 
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Exhibit ‘‘E’’—( Continued ) 
Employee, and shall desire such person to be cov- 
ered under this bond, the Insured must carry under 
said primary fidelity suretyship on such person 
throughout the remainder of such premium year 
not less than the amount to be agreed upon in writ- 
ing between the Insured and the Underwriter. 
(b) If the Insured shall reduce the amount of 
primary fidelity suretyship required by this bond 
to be carried on any Employee, the Underwriter 
shall be liable on account of loss caused by such 
Employee, only in case such loss be in excess of the 
amount so required to be carried, and then for not 
more than such exeess. If the Insured shall increase 
the amount of primary fidelity suretyship required 
by this bond to be carried on any Employee the 
Underwriter shall be lable on account of loss 
caused by such Employee through any act or de- 
fault committed after the date of such increase, 
only in case such loss be in excess of such increased 
amount, and then for not more than such excess. 


Merger or Consolidation 

4—If any natural persons shall be taken into the 
service of the Insured, through merger or consoli- 
dation with some other concern, the Insured shall 
give the Underwriter written notice thereof. If 
the persons so taken into the service of the Insured 
be covered under primary fidelity suretyship, in 
accordance with the provisions of paragraphs 2 and 
3 of Section A of this bond, and if as a result there- 
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of there be an increase in the number of Employees 
covered under this bond, then the Insured shall pay 
to the Underwriter an additional premium com- 
puted pro rata from the date of such merger or 
consolidation to the end of the current premium 
year. 
Excess Suretyship 

5—(a) If said primary fidelity suretyship gives 
coverage or Indemnity against losses caused by acts 
or defaults broader than larceny, theft, embezzle- 
ment, forgery, misappropriation, wrongful abstrac- 
tion, wilful misapplication or other fraudulent or 
dishonest acts, this bond, notwithstanding such 
broader coverage or indemnity shall be lable only 
in case any Employee or Employees shall cause an 
excess loss or losses under said primary fidelity 
suretyship through larceny, theft, embezzlement, 
forgery, misappropriation, wrongful abstraction, 
wilful misappheation or other fraudulent or dis- 
honest acts, and then for not more than such ex- 
cess. (b) If said primary fidelity suretyship limits 
lability for loss to the loss of certain designated 
classes or kinds of property, then this bond shall 
be hable only in case such loss or losses as afore- 
said are of such designated property, and then for 
not more than such excess. (c) If the time limits 
specified in said primary fidelity suretyship for dis- 
covery of, or making claim for, loss after the ex- 
piration, termination or cancellation thereof as an 
entirety, or for filing notice of loss, for filing proof 
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of loss or for bringing suit are less than the cor- 
responding time limits in this bond, then this bond 
shall be subject to the time limits specified in said 
primary fidelity suretyship as if written herein. 
(d) If the time limit specified in said primary 
fidelity suretyship for discovery of, or making 
claim for, or for filing proof of loss for, loss after 
the happening of any of the events specified in 
Section A, paragraph 8, be greater or less than 
the corresponding time limit in this bond, then this 
bond shall be subject to the time lmit specified in 
said primary fidelity suretyship as if written here- 
in, provided, however, that in no event shall the 
time for discovery of, or making claim for, or for 
filing proof of loss for, any such loss be extended 
beyond the time within which, under the terms of 
this bond, losses must be discovered or claims must 
be made or proof of loss filed after the cancellation 
hereof as an entirety. (e) If said primary fidelity 
suretyship contains any deductible or any limita- 
tion, condition or warranty, other than those above 
mentioned, which is not inconsistent with any such 
limitation, condition or warranty in this bond, then 
this bond shall be subject to such deductible or to 
such limitation, condition or warranty as if written 
herein. 


Deductions and Reinstatement 
6—Any sum paid in settlement of any loss under 
this bond shall be deducted from the amount of this 


98 Underwrit’g Members of Lloyd’s, et al. 


Exhibit ‘‘E’’—( Continued ) 

bond, such deduction to be effective as of the date 
upon which the Insured sends to the Underwriter 
notice of such loss, and only the remainder of such 
amount shall apply to other losses resulting from 
acts or defaults covered by this bond whether com- 
mitted on or before said date or thereafter, or 
partly before and partly thereafter. ‘The sum so 
deducted shall be automatically restored as of said 
date but only as to losses resulting from acts or 
defaults covered by this bond which shall be com- 
mitted thereafter; and in consideration of such 
restoration the Insured shall pay to the Under- 
writer, on demand, an additional premium com- 
puted pro rata upon the sum so restored from said 
date of restoration to the end of the premium year. 
In no event shall the Underwriter be hable under 
this bond for an amount greater than that specified 
in line 6 of this bond on account of any one loss or 
series of losses caused by any Employee or com- 
bination of Employees. 


Disposition of Salvage 

7—In case any reimbursement be obtained or re- 
covery be made by the Insured or the Underwriter 
on account of any loss covered under this bond, the 
net amount of such reimbursement or recovery 
after deducting the actual cost of obtaining or mak- 
ing the same, shall be applhed to reimburse the 
Insured in full for that part, if any, of such loss 
in excess of the aggregate of the amounts of all 
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bonds, insurance and indemnity, including this 
bond, taken by or for the benefit of the Insiured 
and covering such loss, plus the amount of any de- 
ductible applicable to such loss, and the balance, uf 
any, or the entire net reimbursement or recovery, if 
there be no such excess loss, shall be applied to that 
part of such loss covered by this bond, or, if pay- 
ment shall have been made by the Underwriter, to 
its reimbursement therefor. The Insured shall exe- 
cute all necessary papers and render all assistance, 
not pecuniary, to secure unto the Underwriter the 
rights provided for in this paragraph. The follow- 
ing shall not be re1mbursement or recovery within 
the meaning of this paragraph: suretyship, insur- 
ance or reinsurance; also security or indemnity 
taken from any source by or for the benefit of the 
Underwriter. 


Cancellation As To Employees 

8—This bond shall be deemed cancelled as to any 
Employee: (a) immediately upon discovery by the 
Insured, or, if the Insured be a copartnership, by 
any partner thereof, or, if the Insured be a Cor- 
poration, by [69] any officer thereof not in collusion 
with such Employee, of any fraudulent or dishonest 
act on the part of such Employee; (b) upon the ef- 
fective date of the termination or cancellation of 
said primary fidelity suretyship as to such Em- 
ployee or as to the position filled by such Employee; 
(c) at 12 o’clock night, standard time as aforesaid, 
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upon the effective date specified in a written notice 
served upon the Insured or sent by registered mail. 
Such last mentioned date, if the notice be served, 
shall be not less than fifteen days after such service, 
or if sent by registered mail, not less than twenty 
days after the date borne by the sender’s registry 
receipt. 


Cancellation As To Bond In Its Entirety 

9—This bond shall be deemed cancelled as an 
entirety: (a) upon the effective date of the ter- 
mination or cancellation of said primary fidelity 
suretyship; (b) at 12 o’clock night standard time 
as aforesaid, upon the effective date specified in 
a written notice served by the Insured upon the 
Underwriter or by the Underwriter upon the In- 
sured, or sent by registered mail. Such last men- 
tioned date, if the notice be served by the Under- 
writer, shall be not less than thirty days after such 
service, or, if sent by the Underwriter by registered 
mail, not less than thirty-five days after the date 
borne by the sender’s registry receipt. The Under- 
writer shall, on request, refund to the Insured the 
unearned premium computed pro rata if this bond 
be cancelled by notice from, or at the instance of, 
the Underwriter, or at short rates if cancelled by 
notice from, or at the instance of, the Insured, but 
in case of payment of a loss under this bond, that 
proportion of such return premium as the amount 
of loss paid bears to the amount of this bond, shall 
be repaid to the Underwriter. 
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Prior Fraud Or Dishonesty 

I1—No Employee, to the best of the knowledge 

of the Insured, or, if the Insured be a copartner- 
ship, of any partner thereof, or, if the Insured be a 
corporation, of any officer thereof not in collusion 
with such Employee, has committed any fraudulent 
or dishonest act in any position 1n the service of the 
Insured or otherwise. 


Notice To Underwriter 

2—The Insured shall notify the Underwriter by 
telegram or registered letter addressed and sent to 
it as its branch office in the City of Los Angeles, 
California, of any act or default on the part of any 
Kmployee which may involve a loss hereunder at 
the earhest practicable moment, and at all events 
not later than fifteen days after discovery thereof 
by the Insured, or, if the Insured be a copartner- 
ship, by any partner thereof, or, if the Insured be 
a corporation, by any officer thereof not in e¢ollu- 
sion with such Employee. 


Proof Of Loss 
3—Within four months after discovery as afore- 
said of any act or default committed by any Em- 
ployee and causing loss covered by this bond the 
Insured shall file with the Underwriter affirmative 
proof of loss, itemized and duly sworn to, with the 
name of such Employee, and shall, if requested by 
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the Underwriter, produce from time to time, for 
examination by its representatives, all books, docu- 
ments and records pertaining to such loss. 


Time Limit For Suit 
4—No suit to recover on account of loss under 
this bond shall be brought before the expiration of 
two months from the filing of proof as aforesaid 
on account of such loss, nor after the expiration of 
fifteen months from discovery as aforesaid of the 
fraudulent or dishonest act causing such loss. 


Statutory Limitation 
o—If any limitation in this bond for giving 
notice, filing claim or bringing suit is prohibited or 
made void by any law controlling the construction 
of this bond, such limitation shall be deemed to be 
amended so as to be equal to the minimum period 
of limitation permitted by such law. 


Signed, sealed and dated this 7th day of Novem- 
ber, 19388. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[ Tlegible | 
Vice President 
[Tlegible] 
Assistant Secretary. [70] 
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United States Fidelity and Guaranty Company 
Baltimore, Maryland 
(A Stock Company ) 
(Cut) 


RIDER 


To be attached to and form a part of Excess 
Commercial Blanket Bond No. 14815-06-313-38 
issued by the United States Fidelity and Guaranty 
Company, in favor of Calfornia Fruit Growers 
Exchange, Et Al, in the amount of Twenty Five 
Thousand Dollars ($25,000.00), effective the Ist 
day of November 1938, and subsequently increased 
to Fifty thousand Dollars ($50,000.00) by rider ef- 
fective the lst day of November 1940. 

In consideration of an additional premium 
charged for the attached bond it is hereby under- 
stood and agreed as follows: 

1. Paragraph 2 of Section A of the attached 
bond shall be and the same is hereby amended by 
deleting the word ‘‘or’’ between ‘‘Canada’’ and 
‘‘Newfoundland’’ and_ substituting therefore a 
comma, and by imserting after ‘‘Newfoundland”’ 
the following: 


or Phillipine Islands, 

2. The attached bond shall be subject to all its 
agreements, limitations and conditions except as 
herein expressly modified. 

3. This rider shall become effective as of the 
beginning of the 15th day of February, 1941, 
standard time as specified in the attached bond. 
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Signed, sealed and dated this 17th day of Feb- 
ruary, 1941. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
T. HARTLEY MARSHALL 
Vice President 
[ Tlegible | 
R 2/25/41 Assistant Secretary. [72] 


United States Fidelity and Guaranty Company 
Los Angeles Office 
H. C. Gillespie, Manager 
H. V. D. Johns, Associate Manager 
111 West Seventh Street 
Los Angeles, Calif. 
Telephone: Trinity 3651 


Tn Reply, Please heferto MT... ee 
and Quote Our File Number 

This Is to Certify, that Excess Commercial 
Blanket Bond No. 14815-06-313-38 issued by the 
Undersigned dated the lst day of November 1938, 
in the amount of Twenty-five Thousand & no/100 
Dollars ($25,000.00) and in favor of California 
Fruit Growers Exchange, et al covers an indefinite 
term beginning on the Ist day of November, 1938, 
and ending with the cancellation of said bond; that 
said bond is now in full force and effect and will 
continue in full force and effect until cancelled. 
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Signed, Sealed and Dated this Ist day of No- 
vember, 1940. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By J. ST. PAUL WHITE 
Attorney-in-fact. [73] 


(Cut) 


Increase Rider—For Primary or Excess Commer- 
cial Blanket Bonds, with prospective restoration. 
United States Fidelity and Guaranty Company 

Baltimore - Maryland 
(A Stock Company ) 


RIDER 


To be attached to and form a pari of Excess 
Commercial Blanket Bond No. 14815-06-313-38, 1s- 
sued by the United States Fidelity and Guaranty 
Company, of Baltimore, Md. (hereinafter called 
Underwriter), in the amount of Twentyfive Thou- 
sand Dollars ($25,000.00), in favor of Calhtfornia 
Fruit Growers Exchange, et ai (hereinafter called 
Insured), effective the Ist day of November, 1938. 

Whereas, the Insured and the Underwriter have 
mutually agreed to imerease the amount of the 
attached bond as hereinafter set forth; 

Now, Therefore, in consideration of the increased 
premium charged for the attached bond in its in- 
creased amount, it 1s mutually understocd and 
agreed as follows: 
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1—That, subject to all the terms, conditions and 
limitations of the attached bond, the amount thereof 
shall be, and the same is hereby, increased to 
Fifty Thousand Dollars ($50,000.00) as to all di- 
rect losses resulting from acts or defaults covered 
by the attached bond which shall be committed 
after the Ist day of November, 1940. 
2—That any sum hereafter paid on account of 
any loss resulting from acts or defaults committed 
either before or after said last mentioned date shall 
be deducted from any amount of the attached bond 
applicable at the time of notice to the Under- 
writer of the loss so paid to losses resulting from 
acts or defaults committed prior to said date, and 
also from the amount to which the attached bond 
is increased by this rider; but any sum so deducted 
from the latter amount shall be restored thereto 
as provided in the attached bond. 


Signed,, sealed and dated this 4th day of De- 
cember, 1940. 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
T. HARTLEY MARSHALL 
Vice-President 
[Tllegible] 
Assistant Secretary [74] 
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United States Fidelity and Guaranty Company 
Baltimore, Maryland 


September 25, 1940. 


California Fruit Growers Exchange, 
Los Angeles, California 
Gentlemen : 


Re: Excess Commercial Blanket Bond 
# 14815-02-313-38— 


It is hereby understood and agreed that the let- 
ter we addressed you on September 18, 1940 under 
the above caption is effective November 1, 1937 
so as to apply to Excess Commercial Blanket Bond 
# 14815-02-313-38 and the superseded Excess Com- 
mercial Blanket Bond #14815-02-308-37 from the 
effective date to the cancelation date of each of 
the said bonds. 

Very truly yours, 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
[llegible] 
Assistant Secretary. 
R 10/7/40. [75] 
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J. St. Paul White 
Agent 
United States Fidelity and Guaranty Company 
Telephones: Trinity 7888 and Trinity 7889 
365 Paramount Bldg. 
Los Angeles, California 


October 7, 1940 
Mr. R. 8. Hayslip, Asst. Secretary 
California Fruit Growers Exchange 
707 West Fifth Street 
Los Angeles, California 


Excess Commercial Blanket Bond 
# 14815-02-313-38 


Dear Mr. Hayshp: 

I enclose an original letter of September 18th 
addressed to you from the Home Office of USF&G 
Company, interpreting paragraph 3, section A of 
your above excess blanket bond to permit changes 
in the amounts of bond items in your underlying 
schedule Bond 2£14815-03-62-12. 

Original letter of September 25th addressed to 
you from the Home Office of the Company, also 
enclosed, extends this interpretation under the ex- 
isting blanket bond 7#14815-02-308-37 which ran 
for the year November 1, 1937, to November 1, 
1938. 

This, I believe, will satisfactorily adjust the 
question of changes in the underlying bonds which 
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we discussed a short time ago. I suggest that the 
enclosed letters be attached to the bonds. 

Very truly yours, 

J. ST. PAUL WHITE 
Ene. 2 
W :M [76] 
(Cut) 


United States Fidelity and Guaranty Company 
Baltimore, Maryland 


September 18, 1940 


California Fruit Growers Exchange, 
Los Angeles, California 
Gentlemen : 


Re: Excess Commercial Blanket Bond 
Noe 14352022 oia-00 


Paragraph 3 of Section A of this bond requires 
you to:— | 

J. Maimtain at least the same amount of 
primary fidelity suretyship throughout a pre- 
mium year as agreed upon for each Employee 
at the outset of the premium year as applicable 
to each such Hmplovee or his successor. 

2. Bond any Employee newly bonded at 
any time during the premium year under the 
primary fidelity suretyship, other than as suc- 
cessor of any bonded Employee, in at least 
such amount for the remainder of the pre- 
mium year as is agreed upon. 
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We agree that any changes which may be made 
at any time during any premium year under the 
primary fidelity suretyship, whether involving the 
reduction in amount of bond of any bonded Em- 
ployee or successor, or the bonding of any Employee 
who was not bonded at the outset of any premium 
year, are automatically regarded as agreed upon 
in compliance with the requirements of Paragraph 
3 of Section A of the bond. 

We further agree that in automatically regard- 
ing as so agreed upon the reduction in amount 
of bond of any bonded Employee or successor, it 
is understood that this bond will then cover and 
apply as excess of any such reduced amount as 
and from the effective date of any such reduction. 

The foregoing is intended to apply to ordinary 
routine changes made during the premium year 
under the primary fidelity suretyship, and is not 
intended to apply in the case of any general scale 
revision of the amounts agreed upon at the be- 
ginning of the premium year. 

Yours very truly, 
J. V. RICHARDSON 
Assistant Secretary 
R 10/7/40. [77] 


vs. Cal. Fruit Growers Each., et al. el, 


Exhibit ‘‘E’’—(Continued ) 
(Cin 
United States Fidelity and Guaranty i il 
Los Angeles Office 


H. C. Gillespie, Manager 
H. V. D. Johns, Associate Manager 
111 West Seventh Street. 
Los Angeles, Calif. 
Telephone: Trinity 3651 


lneiveoiy, Please eter to Ni. ...-....2-...... 
and Quote Our File Number. oe 


This Is to Certify, that Excess Commercial 
Blanket Bond No. 14815-02-313-38 issued by the 
Undersigned dated the Ist day of November 1938, 
in the amount of Twenty-five Thousand & no/100 
Dollars ($25,000.00) and in favor of California 
Fruit Growers Exchange, et al covers an indefinite 
term beginning on the Ist day of November, 1938, 
and ending with the cancellation of said bond: that 
said bond is now in full force and effect and will 
continue in full force and effect until cancelled. 

Signed, Sealed and Dated this 1st day of Novem- 
ber, 1939. 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By J. ST. PAUL WHITE 
Attorney-in-fact. [78] 
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Superseded Suretyship Rider—F. 
Same Company 


Superseded Suretyship Rider for Primary Com- 
mercial Blanket Bond which supersedes Primary 
Commercial Blanket Bond, both bonds by same 
company; or for Excess Commercial Blanket 
Bond which supersedes Excess Commercial 
Blanket Bond, both bonds by same company. 


United States Fidelity and Guaranty Company 
Baltimore, Maryland 
(A Stock Company ) 


RIDER 


To be attached to and form a part of Excess 
Commercial Blanket Bond No. 14815-02-313-38 
issued by the United States Fidelity and Guaranty 
Company, of Baltimore, Md., in the amount of 
Twenty-five Thousand dollars ($25,000.00), in favor 
of California Fruit Growers Exchange, Et Al 
(hereinafter called Insured), and dated the 1st day 
of November, 1938. 

Whereas, the said United States Fidelity and 
Guaranty Company issues Excess Commercial 
Blanket Bond No. 14815-02-308-37 (hereinafter 
ealled prior bond), dated the 1st day of November, 
1937, in the amount of ‘l'wenty-five Thousand dol- 
lars ($25,000.00), and in favor of the Insured; and 

Whereas, the prior bond, as of the effective date 
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of the attached bond, has been caneclled or termi- 
nated by notice or agreement, as is evidenced by the 
issuance and acceptance of the attached bond and 
this rider ; 

Now, Therefore, it is hereby understood and 
agreed as follows: 

1. That the attached bond shall be construed to 
cover, subject to its terms, conditions and limita- 
tions, any loss or losses under the prior bond which 
shall be discovered after the expiration of the time 
limited therein for the discovery of loss thereunder, 
and before the expiration of the time limited in the 
attached bond for the discovery of loss thereunder ; 
provided that such loss or losses would have been 
recoverable under the prior bond had it not been 
cancelled or terminated; and provided further that 
the acts or defaults causing such loss or losses be 
such as aye covered under the attached bond on its 
effective date. 

2. That nothing in the attached bond or this 
rider contained shall be construed as increasing the 
time for discovery of any loss or losses under the 
prior bond beyond what would have been the time for 
such discovery had the prior bond not been can- 
celled or terminated. 

do. That hability under the attached bond as 
extended by this rider on account of loss or losses 
under the prior bond shall not exceed the amount 
of the attached bond on its effective date less all 
deductions on account of all payments made under 
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the attached bond and the attached bond as ex- 
tended by this rider, or the amount which would 
have been recoverable under the prior bond on ac- 
count of such loss or losses had the prior bond not 
been cancelled or terminated, if the latter amount 
be the smaller. 

4. That liability under the prior bond and the 
attached bond shall not be cumulative in amounts, 
and to that end losses under the prior bond shall 
be paid first; and any sum or sums which shall 
be paid under the attached bond shall be deducted 
from the amount of the prior bond, and any sum 
or sums which shall be paid under the prior bond 
and/or under the attached bond as extended by this 
rider on account of any loss or losses under the 
prior bond shall reduce or be deducted from the 
amount of the attached bond in the same manner 
and subject to the same conditions and limitations 
as payments under the attached bond, but any sum 
or sums so reducing or deducted from the amount 
of the attached bond shall be restored thereto as 
therein provided. 


Signed, sealed and dated this 7th day of Novem- 
ber, 1938. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[ legible] 
Vice President 
[ Illegible ] 
Assistant Secretary 
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Accepted: CALIFORNIA FRUIT GROW- 
ERS EXCHANGE, ET ALL 
By [Illegible] [79] 
For use on ordinary Commercial Blanket Bond 
when written for two or more as Employer 


United States Fidelity and Guaranty Company 
Baltimore - Maryland 
(A Stock Company ) 
(Cut) 


JOINT INSURED RIDER 

To be attached to and form a part of Excess 
Commercial Blanket Bond No. 14815-02-313-38 
issued by the United States Fidelity and Guaranty 
Company, hereinafter called Underwriter, in favor 
of those hereinafter designated as Insured in the 
amount of Twenty-five Thousand Dollars 
($25,000.00), and dated the Ist day of November, 
1938. 

In consideration of the premium charged for the 
attached bond it is understood and agreed, anything 
in the attached bond to the contrary notwithstand- 
ing, as follows: 

1—That from and after the time this rider be- 
comes effective the following are covered under the 
attached bond and designated as Insured 

California Fruit Growers Exchange 

Blessing Electric and Manufacturing Company 

California Fruit Exchange 

The Exchange Orange Products Company 

Exchange Lemon Products Company 
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2—That notice cancelling the attached bond as an 
entirety, or as to any or all of those designated as 
Insured or as to any Employee shall be given as 
provided therein either by the Insured first named 
in the paragraph hereof numbered 1 or the Un- 
derwriter to the other, as the case maye be. 

3—That the attached bond shall be deemed can- 
celled as to anv Employee immediately upon dis- 
covery by any Insured, or by any partner of any 
Insured, if a partnership, or by any officer of any 
Insured, if a corporation, not in collusion with such 
Employee of any fraudulent or dishonest act on the 
part of such Employee. 

4—-That the Insured first named in the para- 
ervaph hereof of numbered 1 shall, in accordance with 
the provisions of the attached bond and within the 
time therein specified after discovery by any In- 
sured, or by any partner of any Insured, if a part- 
‘nership, or by any officer of any Insured, if a cor- 
poration, not in collusion with such Employee, of 
any act or default on the part of anv Employee 
which may involve a loss under the attached bond, 
ceive notice to, and furnish proof of loss to, the 
Underwriter, bring legal proceedings for its own 
account or as trustee for any Insured sustaining 
any loss, make adjustments and settlements on ac- 
count of any loss and receive payment therefor in 
its own name, and any payment so made to the 
Insured first named in the paragraph hereof num- 
bered 1 shall fullv release the Underwriter on ac- 
count of the so loss paid. 
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5—That regardless of the number of years the 
attached bond shall continue in force and of the 
number of premiums which shall be payable or 
paid, the Underwriter shall not be liable under the 
attached bond, whether to one or more of those 
covered under the attached bond as Insured, includ- 
ing those designated above and those heretofore 
and those hereafter covered as Insured, for more 
in the aggregate than the amount set forth in line 
10 of the attached bond, subject nevertheless to 
sub-section 6 of Section A thereof. 

6—That the Underwriter may, at the request of, 
or with the consent of, the Insured first named in 
the paragraph hereof numbered 1, add to the list 
of those designated as Insured, increase or decrease 
the amount of the attached bond, issue any rider or 
riders to form a part thereof and/or cancel or an- 
nul any of the riders attached or to be attached 
thereto. 

7—That if the attached bond be cancelled as an 
entirety as herein provided, or in any other man- 
ner, there shall be no liability under the attached 
bond on account of any loss unless discovered be- 
fore the expiration of twelve months from such 
cancellation, and that if prior to the cancellation of 
the attached bond as an entirety, the attached bond 
be cancelled as herein provided, as to any Em- 
ployee, or be cancelled as to any Insured as herein 
provided or in any other manner, there shall be no 
hability under the attached bond on account of any 
loss caused by such Employee or sustained by such 
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Insured unless discovered before the expiration of 
twelve months from such cancellation as to such 
Employee or as to such Insured, as the case 
may be. 
8—That the attached bond shall be subject to all 
its agreements, limitations and conditions except as 
modified in, or in accordance with, this rider. 
9—That this rider shall be effective on and after 
the Ist day of November 1938, standard time, at 
the main office of the Insured first named in the 
paragraph hereof numbered 1. 
Signed, sealed and dated this 7th day of Novem- 
ber, 1938. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[ legible | 
Vice President 
[Tlegible | 
Assistant Secretary 
Accepted for itself and all other Insureds cov- 
ered under the attached bond: 
CALIFORNIA FRUIT GROW- 
ERS EXCHANGE 
By [Tlegible] [80] 


Rider 
To be attached to and form a part of Excess 
Commercial Blanket Bond No. 14815-02-313-38 
issued by the United States Fidelity and Guaranty 
Company, Underwriter, in favor of California 
Fruit Growers Exchange, Et Al, Insured, in the 
amount of Twenty-five Thousand Dollars ($25,- 
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000.000) and dated the 1st day of November, 1938. 

It is hereby understood and agreed that, not- 
withstanding any provision to the contrary of the 
bond to which this rider is attached, in case a loss 
is alleged to have been caused by the fraud or dis- 
honesty of one or more of a group of employees, all 
of whom are covered under the attached bond, and 
the insured shall be unable to designate the specific 
employee or employees causing such loss, the in- 
sured shall nevertheless have the benefit of the 
attached bond, provided that the evidence sub- 
mitted reasonably establishes that the loss was in 
fact due to the fraud or dishonesty of one or more 
of the said employees of the said group, and pro- 
vided further that the liability of the underwriter 
for any such loss shall not exceed in the aggregate 
the sum of ‘Twenty-five ‘Thousand Dollars 
($25,000.00). 

The attached bond shall be subject to all its 
terms, agreements, limitations and conditions ex- 
cept as herein expressly modified. 

This rider shall be effective on and after the 1st 
day of November, 1938. 

Signed, sealed and dated this 7th day of Novem- 
ber, 1938. 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[Ilegible] 
Vice President 
[Illegible] 
Assistant Secretary 
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Accepted : 
CALIFORNIA FRUIT GROW- 
ERS EXCHANGE, ET AL 
By [ITlegible] [81] 


Rider 

To be attached to and form a part of Excess 
Commercial Blanket Bond No. 14815-02-313-38 
issued by the United States Fidelity and Guaranty 
Company, Underwriter, in favor of California 
Fruit Growers Exchange, Et Al, Insured, in the 
amount of Twenty-five Thousand Dollars ($25,- 
000.00), and dated the Ist day of November, 1938. 

It is hereby understood and agreed that, not- 
withstanding any provision to the contrary of the 
bond to which this rider is attached, the under- 
writer will not claim salvage nor will it require 
the insured to apply as salvage or in reduction of 
any loss or claim under said bond, any payments 
of premium or of income, dividends, loan proceeds, 
cash values, interest, or any other moneys accruing 
or received on account of the insurance plan for 
employees known as the Sunkist Provident Plan; 
that insofar as the rights of the underwriter under 
said bond are concerned no claim for loss arising 
under said bond shall in any way be reduced or 
otherwise affected by the operation or existence of 
the said Sunkist Provident Plan, or any payments 
of premium or of income, dividends, loan proceeds, 
cash values, interest, or any other moneys accruing 
or received on account thereof. 

The attached bond shall be subject to all its 
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terms, agreements, limitations and conditions ex- 
cept as herein expressly modified. 
This rider shall be effective on and after the Ist 
day of November, 1938. 
Signed, sealed and dated this 7th day of Novem- 
ber, 1988. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[ Tlegible] 
Vice President 
[ Ilegible ] 
Assistant Secretary. [82] 


[ Endorsed]: Filed Oct. 29, 1941. [83] 


[Title of District Court and Cause. ] 


NOTICE OF FILING STIPULATION AND 
ORDER FOR AMENDMENT TO COM- 
Jed bye oN ah 


To: Defendant United States Fidelity and Guar- 
anty Company, a corporation, and to Mills & 
Wood, its attorneys; and to Defendants Un- 
derwriting Members of Lloyd’s in Lloyd’s 
Policy Number 52342 and Stanley Graham 
Beer, individually and as representative of the 
Underwriting Members of Lloyd’s in Llovd’s 
Pohey Number 523842, and to Chas. E. R. 
Fulcher, their attorney: 


You, and Each of You, will please take notice 
that on Wednesday, October 29, 1941, the stipula- 
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tion providing, among other things, for the amend- 
ment of plaintiff’s complaint, made and entered 
into by and between the parties to the above action 
through their [84] respective counsel on October 
28, 1941, was presented to the Hon. H. A. Hollzer, 
Judge of the above entitled court, and that on said 
date said Judge signed the order attached to said 
stipulation ordering said stipulation filed and or- 
dering that upon the filing of said stipulation, 
plaintiff’s complaint should be deemed amended as 
provided for in said stipulation. Thereafter, and 
on said October 29, 1941, said stipulation and order 
was filed with the clerk of said court. 

You, and Each of You, are further notified that 
in accordance with the provisions of said stipula- 
tion and order defendants herein shall have ten 
days from said October 29, 1941 within which to 
amend their respective answers to said complaint. 


Dated: October 30, 1941. 
GEORGE E. FARRAND 
EDWARD W. TUTTLE 
EDWARD E. TUTTLE 
Attorneys for Plaintiff. [85] 


Received copy of the within Notice this 30 day 
of October, 1941. 
CHAS. E. R. FULCHER 
Attorney for Defendants 
Underwriting Members, 
ete:, etal. 


vs. Cal. Fruit Growers Exch., et al. 123 


Received copy of the within Notice of Filing 
this 30 day of October, 1941. 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for Defendant 
United States Fidelity & 
Guaranty Co. 


[ Endorsed]: Filed Oct. 31, 1941. [86] 


[Title of District Court and Cause. | 


AMENDED ANSWER OF UNITED STATES 
FIDELITY AND GUARANTY COMPANY 


Comes now United States Fidelity and Guaranty 
Company, a corporation, and makes this its 
amended answer to the complaint of plaintiff as 
amended. 


ic 
Defendant admits the allegations contained in 
paragraph XV and XVI of plaintiff’s complaint, 
as amended. 


Tl. 

Answering paragraph XVII of plaintiff’s com- 
plaint, as amended, defendant reiterates its original 
answer to said paragraph, and further in that be- 
half, allege that other and further controversies 
have arisen and exist as to whether any losses in 
excess of One Thousand Dollars were sustained by 
plaintiff during the period from May 1, 1937, to 
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November 1, 1937, and as to whether such losses 
were sustained by reason of any defalcation of said 
Floyd E. Jones, as an employee of plaintiff, and as 
to the nature and amount of said losses, if any, 
and that defendant, by its admissions herein, does 
[87] not limit its defenses or contentions to the 
matters alleged in said paragraph XVII of the 
complaint, but allege that all its defenses, however 
arising, to which it is entitled, have been and were 
reserved, and defendant contends that it has no 
hability under either or any of the bonds issued by 
it, whether arising out of the contentions set forth 
in paragraph X VIT or otherwise. 


LT, 

Answering paragraph [Xa of plaintiff’s com- 
plaint, as amended, defendant admits that on No- 
vember 7, 1938, this defendant executed and de- 
livered to plaintiff an excess commercial blanket 
bond, number 14815-02-313-38: Admits that said 
bond and the several endorsements and_ riders 
thereon were and are in substance and form as 
shown by the photostatic copies thereof and the 
endorsements and riders thereon, attached to and 
made a part of plaintiff’s amendment to its com- 
plaint herein, and admits that the purpose and 
etfect of said bond and the endorsement and riders 
thereon, as shown by said photostats, was and is as 
provided therein and not otherwise, and save and 
except as herein specifically admitted, defendant 
denies generally and specifically, each and every 
allegation contained in said paragraph. 
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Wherefore, defendant reiterates the prayer of its 
original answer herein. 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for Defendant. 
[88] 


State of California 
County of Los Angeles—ss. 


J. T. Quail, being by me first duly sworn, de- 
poses and says: That he is Superintendent of 
Claims for United States Fidelity and Guaranty 
Company, and this verification is made by affiant 
for the reason that said company is a corporation ; 
that none of the officers are within the County of 
Los Angeles, and that affiant is an employee of said 
corporation who has investigated and has know!- 
edge of the facts alleged in the within amended 
answer of United States Fidelity and Guaranty 
Company in the above entitled action; that he has 
read the foregoing Amended Answer and knows 
the contents thereof; and that the same is true of 
his own knowledge, except as to the matters which 
are therein stated upon his information or belief, 
and as to those matters that he believes it to be 
true. 

J. T. QUAIL. 


Subscribed and sworn to before me this 4 dav 
of November, 1941. 
CARLETON B. WOOD 
Notary Public in and for said County and State. 


[89] 
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Received copy of the within amended answer 
this 6th day of November, 1941. 


GEORGE EE. FARRAND 
EDWARD KE. TUTTLE 
EDWARD W. TUTTLE 
By STEPHEN M. FARRAND 
Attorneys for Plaintiff. 


[Endorsed]: Filed Nov. 6, 1941. [90] 


[Title of District Court and Cause. ] 
ANSWER OF DEFENDANTS, UNDERWRIT- 


ING MEMBERS OF LLOYD’S IN 
LLOYD’S POLICY NUMBER 52342, and 
STANLEY GRAHAM BEER, individually 
and as representative of the Underwriting 
Members of Lloyd’s in Lloyd’s Policy Num- 
ber 52342, TO AMENDMENT TO COM- 
PLAINT 


Come now the defendants, Underwriting Mem- 
bers of Lloyd’s in Lioyd’s Policy Number 952342, 
and Stanley Graham Beer, individually and as 
representative of the Underwriting Members of 
Lloyd’s in Lloyd’s Policy Number 52342, and an- 
swering the amendment to complaint herein, here- 
tofore filed on or about October 29, 1941, in pur- 
suance of a stipulation between the parties,—for 
themselves alone and not for their co-defendant, 
admit, deny and allege as follows, to-wit: 
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i. 

Admit all the allegations contained in Para- 

graph IX-a. 
ar. 

Answering all the other allegations of amend- 
ment, these defendants refer to and tmeorporate 
herein as though here set out in full, each and all 
of the allegations set out and contained in these 
defendants’ answer to the complaint herein. 

Wherefore, defendants pray that the contro- 
versy herein set forth be determined by the Court, 
and that the Court determine [91] that these an- 
swering defendants are not lable to plaintiff for 
any sum whatsoever, but that the hability to plain- 
tiff, if any there is, rests upon and is covered by 
the excess bonds of defendant, United States Fidel- 
ity and Guaranty Company, a corporation; that 
plaintiff take nothing as against these defendants 
by its complaint and amendment thereto, but that 
these defendants recover costs and dishursements 
herein; and for such other and further relief as 
the Court deems meet and proper in the premises. 

CHAS. E. R. FULCHER 

Attorney for defendants, 

Underwriting Members of 
Lloyd’s in Lloyd’s Policy 
Number 52342, and Stanley 
Graham Beer, individually 
and as representative of the 
Underwriting Members of 
Lloyd’s in Lloyd’s Policy 
Number 52342. [92] 
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Received Copy of the within Answer to Amend- 
ment to Complaint, this 7th day of November, 1941. 
GEORGE E. FARRAND, 
EDWARD W. TUTTLE and 
EDWARD E. TUTTLE, 
By STEPHEN M. FARRAND 
Attorneys for Plaintiff. 
[Endorsed]: Filed Nov. 7, 1941. [93] 


[Title of District Court and Cause. | 
STIPULATION AS TO CERTAIN FACTS 


It Is Hereby Stipulated by and between plaintiff 
and defendant United States Fidelity and Guar- 
anty Company, a corporation, said defendant being 
sometimes hereinafter referred to as ‘‘stipulating 
defendant’’ as follows: 

1. (a) Whenever in this stipulation reference 
is made to ‘‘Primary Bond’’, it shall be deemed to 
refer to that certain bond issued by United States 
Fidelity and Guaranty Company to plaintiff under 
date of October 23, 1912, being Bond No. 603-12, 
a copy of which bond is attached to plaintiff’s com- 
plaint as Exhibit ‘‘A’’. 

(b) Whenever in this stipulation reference is 
made to ‘‘1937 bond’’, it shall be deemed to refer 
to that certain excess commercial blanket bond is- 
sued by United States Fidelity and [94] Guaranty 
Company to plaintiff, being bond No. 02-308-37 as 
amended and modified by certain written riders at- 
tached thereto, a copy of which bond and riders is 
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attached to plaintiff’s complaint as Exhibit ‘‘D”’. 
Whenever in this stipulation reference is made to 
‘1938 bond’’, it shall be deemed to refer to that 
certain excess commercial blanket bond issued by 
United States Fidelity and Guaranty Company to 
plaintiff, being bond No. 14815-02-313-38 as amend- 
ed and modified by certain written riders attached 
thereto, a copy of which bond and riders 1s at- 
tached to plaintiff’s complaint as amended as Ex- 
hibit ‘‘K’’. Said 1987 bond and said 1938 bond are 
sometimes herein collectively referred to as “‘excess 
bonds’’. 

(c) Whenever in this stipulation reference is 
made to ‘‘ Audit Report’’, it shall be deemed to re- 
fer to the audit report of Fuller, Eadie & Payne 
dated October 28, 1940, addressed to plaintiff. 

(d) Whenever in this stipulation reference is 
made to ‘‘Lloyd’s’’, it shall be deemed to refer to 
defendant Underwriting Members of Lloyd’s in 
Lloyd’s Policy Nb. 54342. 

(e) Whenever in this stipulation reference is 
made to ‘“‘Lloyd’s Exeess Pohey’’, it shall be 
deemed to refer to the Certificate of Insurance and 
the Policy of Insurance, copies of which are set 
forth as Exhibits ‘‘B’’ and ‘‘C’’, respectively, to 
plaintiff’s complaint. 

2. ‘This stipulation is made pursuant to the 
stipulation between the parties hereto dated No- 
vember 10, 1941. 

3. At all times from a date prior to May 1, 
19387 to November 1, 1939, the Floyd E. Jones 
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named in plaintiff’s complaint on file herein was 
employed as a loose fruit salesman by the plaintiff 
and that at all said times, said Floyd EK. Jones was 
scheduled as an employee under the Primary Bond, 
with lability of the said surety company under 
said bond as to any defalcations of said Jones oc- 
curring prior to November 1, 1937 limited to the 
sum of $1000.00. [95] As of November 1, 1937 the 
limit of liability of the said surety company under 
said Primary Bond as to any defalcations of said 
Jones thereafter occurring was increased to 
$3000.00. 

4. At the trial of this action plaintiff may intro- 
duce in evidence the Audit Report of Fuller, Eadie 
& Payne, dated October 28, 1940 addressed to the 
plaintiff, without the requirement of any auditors 
being present at said trial, insofar only, however, 
as said Audit Report refers or applies to sched- 
ules 1 to 10, inclusive, thereof, and this stipulating 
defendant hereby consents to the introduction in 
evidence of the said Audit Report insofar as it 
applies to the said aforementioned schedules. Noth- 
ing herein contained shall prevent plaintiff from 
offering in evidence at the trial additional sched- 
ules from said Audit Report, but this stipulating 
defendant reserves the right to object to the intro- 
duction in evidence of said additional schedules. 

Do. ‘The losses reflected by said first ten sched- 
ules of said Audit Report were actually sustained 
by plaintiff and arose out of the defaleations of 
said Floyd Kk. Jones occurring during the period 
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from May 1, 1937 to November 1, 1937; said losses 
were of a nature as would be covered by the pri- 
mary bond, by Lloyd’s excess policy, by the 1937 
bond and by the 1938 bond. This stipulating de- 
fendant does not, however, by this stipulation ad- 
mit that it is Hable for any of said losses under 
either its 1937 or its 1938 excess bonds. 

6. Plaintiff has been paid the sum of $1,000.00 
by this stipulating defendant covering the lability 
of said company under said primary bond during 
the period from May 1, 1937 to and including No- 
vember 1, 1937. Plaintiff has also been paid by 
this stipulating defendant, in addition to said 
$1,000.00, the sum of $2,000.00, being the balance 
of this stipulating defendant’s lability under said 
primary bond for losses due to the defalcations of 
said Jones occurring subsequent to November 1, 
1987 and being in payment of al] [96] losses, with 
the exception of $22.49, reflected by Schedules 11 
and 12 of said Audit Report. 

7. By reason of the foregoing, this stipulating 
defendant admits that the losses due to the defalca- 
tions of Jones occurring during the period from 
May 1, 1937 to and including November 1, 1937 as 
reflected by the first ten schedules of said Audit 
Report aggregate the sum of $23,019.22; that if the 
court should determine that this stipulating defend- 
ant 1s liable under either said 1937 bond or said 
1938 bond for said loss then the judgment to be 
entered by the court against this stipulating de- 
fendant on account of the losses sustained by 
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plaintiff as reflected by the first ten schedules of 
said audit shall be in the sum of $22,019.22, being 
the full amount of said losses less the sum of 
$1,000.00 heretofore paid by this stipulating de- 
fendant under said primary bond. 

8. Nothing in this stipulation contained shall 
constitute any admission by this stipulating de- 
fendant of lability under said 19387 bond or said 
1938 bond, the sole purpose being to constitute an 
admission as to the extent of any hability of this 
stipulating defendant by reason of the losses re- 
flected by the first ten schedules of said Audit Re- 
port in the event the court should determine this 
stipulating defendant to be liable under either said 
19387 bond or said 1938 bond. 

9. Plaintiff contends and claims that in addi- 
tion to said losses herein stipulated to, it suffered 
additional losses during the period from May 1, 
1937 to November 1, 1937 by reason of the defalca- 
tions of said Jones, and that said losses are covered 
by either said 1937 bond or said 1938 bond, which 
contentions and claims are denied by this stipulat- 
ing defendant, and nothing herein shall be con- 
strued to prevent or restrict either party from of- 
fering evidence as to the existence or non-existence 
of such additional claimed losses. 

10. This stipulation is not to be construed as in 
any [97] wise constituting an admission, stipula- 
tion or agreement that this stipulating defendant 
is Hable to plaintiff in any sum whatsoever under 
either said 1937 bond or 1938 bond, or otherwise, 
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and that all defenses to such action are hereby ex- 
pressly reserved, except as otherwise provided in 
this stipulation or in the pleadings heretofore filed 
herein. 

11. Nothing contained herein shall be construed 
to prejudice or waive the right of either party here- 
to to appeal from or prosecute any appropriate 
proceeding to review such judgment as may be en- 
tered herein, except as to the amount, character 
and nature of said losses herein referred to and 
that said losses were occasioned through the defal- 
cations of said Jones at a time when he was em- 
ployed by plaintiff and scheduled under said pri- 
mary bond. 


Dated this 19th day of March, 1942. 
FERRAND & FERRAND 
Attorneys for Plaintiff 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for Defendant 
United States Fidelity and 
Guaranty Company. 


[Endorsed]: Filed Mar. 20, 1942. [98] 
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STIPULATION AS TO CERTAIN FACTS 


It Is Hereby Stipulated by and between plain- 
tiff and defendants Underwriting Members of 
Lloyd’s in Lloyd’s Policy No. 54342 and Stanley 
Graham Beer, individually, and as representative 
of the Underwriting Members of Lloyd's in Lloyd’s 
Policy No. 54342, (said defendants being herein- 
after referred to as ‘‘stipulating defendants’’), as 
follows: 

1. (a) Whenever in this stipulation reference is 
made to ‘*Lloyd’s’’, it shall be deemed to refer to 
defendant Underwriting Members of Lloyd’s in 
Lloyd’s Policy No. 54342. 

(b) Whenever in this stipulation reference is 
made to ‘‘Lloyd’s Excess Policy’’, it shall be deemed 
to refer to the Certificate of Insurance and the 
Policy of Insurance, copies of which are set forth 
as Exhibit ‘‘B’’ and ‘‘C’’, respectivelv, to [100] 
plaintiff’s complaint. 

(¢) Whenever in this stipulation reference is 
made to ‘‘Primary Bond’’, it shall be deemed to 
refer to that certain bond issued by United States 
Fidelity and Guaranty Company to plaintiff under 
date of October 23, 1912, being Bond No. 603-12, a 
copy of which bond is attached to plaintiff’s com- 
plaint as Exhibit ‘‘A’’. 

(d) Whenever in this stipulation reference is 
made to *‘ Audit Report’’, it shall be deemed to refer 


vs. Cal. Fruit Growers Exch., et al. 135 


to the audit report of Fuller, Eadie & Payne dated 
October 28, 1940, addressed to plaintiff. 

2. This stipulation is made pursuant to the 
stipulation between the pia hereto dated No- 
vember 1, 1941. 

3. At all times from a date prior to May 1], 
1937 to a date subsequent to November 1, 1937, 
the Floyd E. Jones named in plaintiff’s complaint 
on file herein was employed as a loose fruit sales- 
man by the plaintiff and that at all said times, said 
Floyd EK. Jones was scheduled as an employee under 
the Primary Bond, with lability of the said surety 
company under said bond as to any defalcations 
of said Jones occurring prior to November’ 1, 1937 
limited to the sum of $1000.00. 

4, At the trial of this action plaintiff may in- 
troduce in evidence the Audit Report of Fuller, 
Eadie & Payne, dated October 28, 1940, addressed 
to the plaintiff, without the requirement of any 
auditors being present at said trial, msofar only, 
however, as said Audit Report refers or applies 
to schedules 1 to 10, inclusive, thereof, and these 
stipulating defendants hereby consent to the in- 
troduction in evidence of said Audit Report, inso- 
far as it applies to the aforementioned schedules. 
Nothing herein contained shall prevent plaintiff 
from offering in evidence at the trial additional 
schedules from said Audit Report, but these stipu- 
lating defendants reserve the right to object to 
the introduction in evidence of such additional 
schedules. 


136 Underwrit’g Members of Lloyd’s, et al. 


5. The losses reflected by said first ten schedules 
of [101] said Audit Report were actually sustained 
by the plaintiff, and arose out of the defalcations 
of the said Floyd E. Jones occurring during the 
period from May 1, 1937 to November 1, 1937; 
said losses were of such a nature as would be cov- 
ered by the primary bond and by Lloyd’s excess 
policy, if the court should determine that Lloyd’s 
excess policy is lable for any losses sustained 
by plaintiff. These stipulating defendants do not, 
however, by this stipulation admit that they are 
liable for said losses under said excess policy. 

6. Plaintiff has been paid the sum of $1000.00 
by defendant United States Fidelity and Guaranty 
Company covering the liability of said company 
under said primary bond during the period covered 
by the excess bond of Lloyd’s referred to in plain- 
tiff’s complaint. 

7. By reason of the foregoing, these stipulating 
defendants admit that the losses due to the defalea- 
tions of Jones occurring during the period covered 
by Lloyd’s excess policy as reflected by the first 
ten schedules of said audit report aggregate the 
sum of $23,019.22; that if the court should deter- 
mine that these stipulating defendants are lable 
under Lloyd’s excess policy for said loss, then the 
judgment to be entered by the court against these 
stipulating defendants, and each of them, on ac- 
eount of the losses sustained by plaintiff as re- 
flected by the first ten schedules of said audit shall 
be the sum of $22,019.22, being the full amount 
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of said losses less the sum of $1000.00 heretofore 
paid under said primary bond. 

8. Nothing in this stipulation contained shall 
constitute any admission by these stipulating de- 
fendants of liability under Lloyd’s excess policy, 
the sole purpose being to constitute an admission 
as to the extent of any liability of these stipulating 
defendants, and each of them, by reason of the 
losses reflected by the first ten schedules of said 
audit report in the event the court should deter- 
mine these stipulating defendants to be liable under 
[102] Lloyd’s excess policy. 

9, Plaintiff contends and claims that in addition 
to said losses herein stipulated to, it suffered addi- 
tional losses covered by Lloyd’s excess pohiey dur- 
ing the period from May 1, 1937 to November 1, 
1937 by reason of the defalcations of the said 
Jones, which contentions and claims are denied 
by these stipulating defendants, and nothing herein 
shall be construed to prevent or restrict either 
party from offering evidence as to the existence or 
non-existence of such additional claimed losses. 

10. This stipulation is not to be construed as 
im any wise constituting an admission, stipulation 
or agreement that these stipulating defendants are 
liable to plaintiff in any sum whatsoever under 
Lloyd’s excess policy, or otherwise, and that all 
defenses to such action are hereby expressly re- 
served, except as otherwise provided in this stipu- 
lation or in the pleadings heretofore filed herein. 
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Dated this 6th day of January, 1942. 
FARRAND & FARRAND 
Attorneys for Plaintiff 
CHAS. E. R. FULCHER 
Attorney for Defendants Un- 
derwriting Members of 
Lloyd’s in Lloyd’s Policy 
No. 54842 and Stanley Gra- 
ham Beer, individually, and 
as representative of the 
Underwriting Members of 
Lloyd’s in Lloyd’s Policy 
No. 54342. 
[Endorsed]: Filed Mar. 20, 1942. [103] 


At a stated term, to wit: The February Term, 
A. D. 1942 of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Wednesday the 25th day of March in 
the year of our Lord one thousand nine hundred 
and 42. 


Present: 
The Honorable: Harry A. Hollzer, District 
Judge. 
No. 1447-H Civil 


[Title of Cause. | 


Good cause appearing therefor, it is ordered that 
on or before April 1, 1942, counsel submit to one 
another for mspection all documents proposed to 
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be offered in evidence at the trial of the above- 
entitled matter; 

It is further ordered that on or before April ], 
1942, counsel for plaintiff serve and file in dupli- 
eate in chambers, a memorandum containing a 
brief outline of the facts of the case and of the 
issues of law involved, together with brief excerpts 
from the authorities upon which such counsel will 
rely. 

It is further ordered that on or before April 8, 
1942, counsel for the respective defendants serve 
and file similar memoranda as to facts and issues 
only to the extent that plaintiff’s summary is con- 
troverted, together with brief excerpts from the 
authorities upon which defendants’ counsel will 
rely. 


At 4:25 P.M. court adjourns. [105] 


[Title of District Court and Cause. ] 


PLAINTIFE’S MEMORANDUM OF FACTS 
AND OF ISSUES OF LAW 


Pursuant to the minute order of this court, dated 
March 24, 1942, plaintiff submits the following 
memorandum of the facts of the case and of the 
issues of law involved: 

In this memorandum the following references 
apply: 

1. Whenever reference is made herein to ‘‘ Pri- 
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mary Bond’’, it shall refer to that certain bond 
issued by defendant United States Fidelity and 
Guaranty Company to plaintiff under date of Octo- 
ber 23, 1912, being Bond No. 603-12, a copy of 
which bond is attached to plaintiff’s complaint as 
Exhibit **A’’. 

2, Whenever reference is made herein to 
‘“Llovd's"*, it shall refer to defendant Underwrit- 
ing Members of Lloyd’s in Lloyd’s Policy No. 
54342. [106] 

3. Whenever reference is made herein to 
**Liovd’s Excess Policy’’, it shall refer to the Cer- 
tificate of Insurance and the Policy of Insurance, 
copies of which are set forth as Exhibits ‘'B”’ and 
“CO, respectively, to plaintiff’s complaint. 

4. Whenever reference is made herein to ‘‘1937 
bond’*. it shall refer to that certain excess com- 
mercia! blanket bond issued by defendant United 
States Fidelity and Guaranty Company to plain- 
tiff, being Bond No. 02-308-37 as amended and mod- 
ified by certain written riders attached thereto, a 
copy of which bond and riders is attached to plain- 
tiff’s complaint as Exhibit ‘‘D’’. Whenever ref- 
erence is made herein to ‘'19388 bond’’, it shall 
refer to that certain excess commercial blanket 
bond issued by defendant United States Fidelity 
and Guaranty Company to plaintiff, being Bond 
No. 14815-02-313-38 as amended and modified by 
certain written riders attached thereto, a copy of 
which bond and riders is attached to plaintiff's 
complaint as amended as Exhibit “‘E’’. Said 1937 
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bond and said 1938 bond are sometimes herein col- 
lectively referred to as ‘‘excess bonds’’. 

5. Whenever reference is made herein to ‘‘Au- 
dit Report’’, it shall refer to the audit report cf 
Fuller, Eadie & Payne dated October 28, 1940 
addressed to plaintiff. 


STATEMENT OF FACTS 


I. 

On October 23, 1912 defendant United States 
Fidelity and Guaranty Company issued to plaintiff 
the primary bond which bond at all times since 
said date has been and now is in effect. A copy 
of said bond as modified from time to time by 
signed endorsements attached thereto is attached 
to plaintiff’s complaint as Exhibit ‘‘A’’. 

By the primary bond as so modified, defendant 
United States Fidelity and Guaranty Company 
guaranteed to pay to plaintiff any [107] pecuniary 
loss, including that for which plaintiff was respon- 
sible, occasioned by any acts of fraud, dishonesty, 
forgery, theft, larceny, embezzlement, wrongful ab- 
straction or misapplhecation, or other criminal act 
of any of the employees listed thereunder, directly 
or through connivance, in any position and at any 
location in plaintiff’s employ, and during the pe- 
riod commencing upon the date each such em- 
ployee was listed thereunder and continuing until 
the termination of the suretyship as therein pro- 
vided. 

As of November 1, 1986 defendant Lloyd’s issued 
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to plaintiff, Lloyd’s excess policy in the amount 
of $25,000.00, copies of which are set forth as Ex- 
hibits ‘‘B’”’ and ‘‘C”’ to plaintiff’s complaint, the 
purpose and effect of which was to supplement the 
primary bond by extending the amount of coverage 
over and above the maximum liability under the 
primary bond to and not exceeding the sum of 
$25,000.00. Said excess policy covered the period 
commencing November 1, 1936 and ending Novem- 
ber 1, 1967. 


it 

Said Lloyd’s excess policy was not renewed at its 
expiration date on November 1, 1937 but on said 
November 1, 1987 defendant United States Fidelity 
and Guaranty Company issued to plaintiff its ex- 
cess commercial blanket bond, herein referred to as 
the 1937 bond, a copy of which bond as modified 
from time to time by signed endorsements attached 
thereto is attached to plaintiff’s complaint as Ex- 
hibit ‘‘D’’. The purpose and effect of said 1937 
bond as so modified was to insure as therein pro- 
vided, the fidelity of plaintiff’s employees sched- 
uled under said primary bond, in the maximum 
sum of $25,000.00 over and above the amount of 
sald primary bond, and to cover, among other 
things, as therein provided, any misconduct of such 
employees occurring during the period of said 
Lloyd’s excess policy for which a right of recovery 
against defendant Lloyd’s [108] might be lost be- 
cause of non-discovery and lapse of time. 
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ot: 

Thereafter and on November 7, 1938, defendant 
United States Fidelity and Guaranty Company is- 
sued to plaintiff its excess commercial blanket 
bond, herein referred to as the 1938 bond, which 
bond provides among other things, that its term 
should commence November 1, 1938. A copy of 
said bond as modified from time to time by signed 
endorsements attached thereto is attached to plain- 
tiff’s complaint as exhibit ‘‘H’’, The purpose and 
effect of said 1938 bond was to insure the fidelity 
of plaintiff’s employees scheduled under said prti- 
mary bond in the maximum sum of $25,000.00 over 
and above the amount of said primary bond, and to 
cover, among other things, as provided in said bond 
any misconduct of such employees during the pe- 
riod from November 1, 1986 to November 1, 1937 
for which a right of recovery against Lloyd’s un- 
der Lloyd’s excess policy and against defendant 
United States Fidelity and Guaranty Company 
under its 1937 excess commercial blanket bond 
might be lost because of non-discovery and lapse 
of time. 


IV. 

At all times from a date prior to May 1, 1937 
to a date subsequent to November 1, 1937, one 
Floyd E. Jones was employed by the plaintiff as 
a loose fruit salesman, and during all of said times 
said Floyd EK. Jones was scheduled as an employee 
under the primary bond with liability of defend- 
ant United States Fidelity and Guaranty Company 
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under said primary bonds as to any defaleations 
of said Jones occurring prior to November 1], 1937 
limited to the sum of $1,000. During the period 
from May 1, 1937 to November 1, 1937, losses due 
to the defalcations of said Floyd E. Jones were 
actually [109] sustained by plaintiff in the sum 
of $23,019.22, as reflected by Schedules I to X 
inclusive of the Fuller, Eadie & Payne audit re- 
port. Said losses were of a nature as were covered 
by the primary bond, by Lloyd’s exeess policy, 
by the 1937 bond and by the 1938 bond. 


Ve 

Plaintiff has been paid the sum of $1,000 by de- 
fendant United States Fidelity and Guaranty Com- 
pany covering the liability of said company under 
its primary bond during the period from May 1, 
1937 to and including November 1, 1987. As of 
November 1, 1937 the hmit of lability of defend- 
ant United States Fidelity and Guaranty Company 
under said primary bond as to any defalcations 
of Floyd EK. Jones thereafter occurring was in- 
ereased to $3,000.00. Plaintiff has been paid by 
defendant United States Fidelity and Guaranty 
Company in addition to said $1,000 the sum of 
$2,000, being the balance of defendant United 
States Fidelity and Guaranty Company’s lability 
under said primary bond for losses due to the de- 
faleations of said Jones oceurring subsequent to 
November 1, 1937. 
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Wf. 

By Stipulation As to Certain Facts entered into 
between plaintiff and defendant Lloyd’s, dated Jan- 
uary 6, 1942, and by Stipulation As To Certain 
Facts entered into between plaintiff and defendant 
United States Fidelity and Guaranty Company 
dated March 19, 1942, which said stipulations have 
been heretofore filed herein, defendant Lloyd’s 
and defendant United States Fidelity and Guaranty 
Company have each respectively admitted the facts 
set forth in paragraph IV above, and have further 
admitted respectively that if the court should de- 
termine that it is liable for said loss then the 
judgment to be entered against it by the court on 
account of the [110] losses reflected by Schedules 
I to X of the Fuller, Eadie & Payne audit report 
shall be in the sum of $22,019.22, being the full 
amount of said losses less the sum of $1,000 here- 
tofore paid by defendant United States Fidelity 
and Guaranty Company under said primary bond. 


ale 

On or about July 31, 1940 plaintiff discovered 
for the first time that said Floyd E. Jones might 
not have accounted for all of the moneys received 
by him on plaintiff’s behalf for fruit sold by him, 
and immediately notified defendants, Lloyd’s and 
United States Fidelity and Guaranty Company, 
of that fact in the manner provided in said con- 
tracts of insurance. Thereafter plaintiff notified 
said respective defendants in writing of said loss 
and filed proofs of loss under said primary and 
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said excess fidelity insurance contracts all within 
the time and in the manner therein provided, and 
have otherwise duly performed all of the condi- 
tions on its part to be performed under each and 
every of said policies. 


ISSUES INVOLVED 


The only issue involved is as to whether lha- 
bility to plaintiff for the said defaleations of Floyd 
EK. Jones as above referred to rests upon defendant 
Lloyd’s or upon defendant United States Fidelity 
and Guaranty Company. Defendant United States 
Fidelity and Guaranty Company contends that by 
the terms of its excess commercial blanket bonds 
or either of them it is not obligated to pay plain- 
tiff for losses suffered by reason of any defalca- 
tions of plaintiff’s employees as it contends that 
the defaleations of said Jones, as aforesaid, oc- 
curring between May 1 and November 1, 1937, as 
reflected by Schedules I to X, inclusive, of the 
Fuller, Eadie & Payne audit report, are covered 
by the Lloyd’s excess policy and [111] that plain- 
tiff is entitled to recover for said losses under 
said Lloyd’s excess policy. Defendant Underwrit- 
ing Members of Lloyd’s contend that their policy 
does not cover the defalcations because of the fol- 
lowing clause contained in said Lloyd’s policy, to 
wit: 

‘“Warranted Free of All Claim for losses 
occurring subsequent to the expiry date of this 
Policy and for losses not discovered during its 
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currency, with the understanding that in event 
of non-renewal the Assured shall have a period 
equal to that provided by the Discovery Clause 
of the aforesaid Primary bonds (but not ex- 
ceeding three years) in which to discover 
losses claimable under this Insurance.’’ 


Defendant Lloyd’s contend that within the meaning 
of the said quoted warranty there is no ‘‘Discov- 
ery clause’’ in the primary bond and that there- 
fore their hability under the said warranty above 
quoted ceased with the ‘‘expiry date’’ of Lloyd’s 
policy, to wit, November 1, 1937, noon, Pacific 
Standard time. 

Defendant United States Fidelity and Guaranty 
Company contend that the term ‘‘discovery clause’”’ 
as used in the above quoted warranty was not in- 
tended to be and is not limited to a specific clause 
in said primary bond providing for discovery, but 
was intended to and does mean merely the period 
of time within which under said primary bond 
losses must be discovered in order to be recover- 
able thereunder; that in the absence of specific 
limitation there is no definite time limit for dis- 
covery under said primary bond. 

Both said 1937 bond and said 1938 bond issued 
by defendant United States Fidelity and Guaranty 
Company contain so-called superseded suretyship 
riders the effect of which is to provide that if said 
losses shall not be discovered within the time lim- 
ited by the Lloyd’s policy for the discovery of 
loss thereunder, said losses shall be covered by said 
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defendant United States Fidelity and Guaranty 
Company’s excess commercial blanket bonds. Plain- 
tiff therefore takes no position on the controversy 
existing between defendant Lloyd’s and defendant 
United States Fidelity and Guaranty [112] Com- 
pany, plaintiff contending merely that under one 
of the three of said excess fidelity policies men- 
tioned it is entitled to be paid for the losses ad- 
mittedly suffered by it by reason of the defaica- 
tions of said Floyd EK. Jones during the year 1937 
between May 1 and November 1, as reflected by 
Schedules I to X, inclusive, of the Fuller, Hadie 
& Payne audit report, namely, for the sum of 
$22,019.22, being the full amount of said losses 
admitted by defendants less the sum of $1,000 here- 
tofore paid by defendant United States Fidelity 
and Guaranty Company under its said primary 
bond. 

As plaintiff takes no position on said contro- 
versy, and as the controversy involves primarily 
the matter of the interpretation of the clause im 
the Lloyd’s policy above quoted, plaintiff does not 
submit any points and authorities. 

Respectfully submitted, 
FARRAND & FARRAND 
Attorneys for Plaintiff [113] 


Received copy of the within Memorandum of 
Facts this 31st day of March, 1942. 
MILLS & WOOD 
By EDWARD O. MILLS 
Attorney for Defendants 


vs. Cal. Fruit Growers Hach, et al. 149 


Received copy of the within Memorandum. of 
Facts this 31st day of March, 1942. 
CHAS. E. R. FULCHER 
Attorney for Underwriters 
of Lloyd’s ete. et al. 


[Endorsed]: Filed Mar. 31, 1942. [114] 


[Title of District Court and Cause. | 


MEMORANDUM OF FACTS AND ISSUES OF 
LAW OF DEFENDANT UNITED STATES 
FIDELITY AND GUARANTY COMPANY 


Defendant, United States Fidelity and Guaranty 
Company, pursuant to the minute order of this 
Court, submits the following memorandum of the 
facts and of the issues of law involved: 

1. In this memorandum, the references will be 
the same as contained in paragraphs numbered 1, 
2, 3, 4 and 5 of the memorandum filed by plaintiff 
and appearing on pages | and 2 of plaintiff’s mem- 
orandum. 


STATEMENT OF FACTS 


I. 
Except as hereinafter set forth, the statement of 
facts and issues involved are as sect forth in the 
memorandum of plaintiff. [115] 


ilele 
The primary bond of United States Fidehty: and 
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Guaranty Company is in substance and effect as set 
forth in the first subdivision of paragraph I of 
plaintiff’s statement of facts, and its provisions 
were known to Lloyd’s when and before its policy 
was issued, upon forms prescribed and provided by 
Lloyd’s. 


TTY. 

As of November i, 1936, defendant Lloyd’s issued 
to plaintiff Lloyd’s excess policy in the amount of 
$25,000.00, effective during the period from the Ist 
day of November, 1936, to the Ist day of November, 
1937, covering losses over and above the primary 
limit on United States Fidelity and Guaranty Com- 
pany’s bond No. 14815-03-62-12, being the bond re- 
ferred to as the primary bond. 


JENe 
Said Lioyd’s excess policy provides: 

**1. This policy is to indemnify the assured 
(plaintiff) against all such direct loss as the 
assured may sustain by reason of the dishonesty 
of any employees in their employment who are 
bonded under a bond or bonds (hereinafter 
called primary bonds) issued by an approved 
insurance company, subject to the conditions 
hereinafter contained.”’ 

‘9. Tt is understood and agreed that such 
employees are bonded under the aforesaid pri- 
mary bonds for a total aggregate amount of 
approximately $982,000, and that this policy of 
excess insurance only covers such portion of the 
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ultimate net loss sustained by assured in re- 
spect of defalcations committed by any such 
employee subsequent to the Ist day of Novem- 
ber, 1985, as shall be in excess of the amount 
for which such employee is bonded under the 
said primary bonds,’’ not in excess of 
$25,000.00. 

‘‘4. It is further understood and agreed 
that this excess insurance is subject to all the 
terms and con- [116] ditions of the said pri- 
mary bonds insofar as the same do not conflet 
with the terms and conditions herein con- 
taimied “a*.’’ 

‘5. Warranted free of all claim for losses 
occurring subsequent to the expiry date of this 
policy, and for losses not discovered during its 
currency, with the understanding that in event 
of non-renewal the assured shall have a period 
equal to that provided by the Discovery clause 
of the aforesaid primary bonds (but not ex- 
ceeding three years) in which to discover losses 
claimable under this insurance.’’ 

(See printed form page 21 Exhibit to Com- 
plaint and typewritten form page 26 of Hx- 
hibit—both forms identieal. ) 


We 
Said Lloyd’s excess policy was not renewed at its 
expiration date on November 1, 1937, but on said 
November 1, 1937, defendant United States Fidelity 
and Guaranty Company issued to plaintiff its excess 
commercial blanket bond, herein referred to as the 
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1937 bond, a copy of which bond is modified from 
time to time by endorsements attached thereto, a 
copy of which is attached to plaintiff’s complaint 
as Exhibit ‘‘D’’. That to said bond there was at- 
tached a rider, wherein said Lloyd’s excess policy 
is referred to as the prior bond, and its cancella- 
tion or termination recited. said rider provides: 
‘1, That the attached bond shall be con- 
strued to cover, subject to its terms, conditions 
and limitations, any loss or losses under the 
prior bond which shall be discovered after the 
expiration of the time limited therein for the 
discovery of loss thereunder, and before the 
time limited in the attached bond for the dis- 
covery of loss thereunder, provided that such 
loss or losses would have been recoverable 
under the prior bond had it not been cancelled 
or terminated * *.”’ 
(Page 388 of Exhibit attached to Com- 
plaint.) [117] 


We 
The 1938 bond of United States Fidelity and 
Guaranty Company referred to in paragraph III 
of plaintiff’s memorandum had attached thereto a 
rider which is in identical language with that in the 
1937 bond, except that it refers to the 1937 bond as 
the prior bond instead of Lloyd’s policy. 


ISSUES INVOLVED 


The issues are whether liability for the losses re- 
flected by schedules 1 to 10, inclusive, of the Fuller, 
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Eadie & Payne audit, rests upon Lloyd’s, or United 
States Fidelity and Guaranty Company, and, im this 
connection, United States Fidelity and Guaranty 
Company contends such liability 1s imposed upon 
Lloyd’s and not on United States Fidelity and 
Guaranty Company, for the following reasons: 

1. United States Fidelity and Guaranty Com- 
pany has paid and discharged all its hability to 
plaintiff, under its primary bond; 

2. The Lloyd’s policy makes specific reference 
to the primary bond, and thereby adopted the pri- 
mary bond with full knowledge of the contents of 
that bond, including any provision or lack of pro- 
vision for the time of discovery of losses; 

3. None of the conditions in the primary bond 
In any manner conflicted with the terms or condi- 
tions of Lloyd's bond; 

4. All losses claimed under schedules 1 to 10, 
inclusive, of the Fuller, Hadie & Payne audit, were 
discovered within three years from the non-renewal 
of the Lloyd’s policy as of November 1, 1937; 

). It was and is the clear purpose and intent of 
paragraph 5 of Lioyd’s policy to afford to the plain- 
tiff a time beyond the event of non-renewal of 
Lloyd’s policy, within which to discover losses 
occurring during the currency of the primary bond 
and during the currency of Lloyd’s policy; 

6. Such intent and purpose is clearly and 
definitely expressed in paragraph 5 of Lloyd’s 
policy, but if, taken as a whole, [118] such para- 
graph is, in any wise, uncertain, or ambiguous, or 
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if its: meaning. is doubtful or susceptible to two con- 
structions, it is to be construed liberally in favor 
of the insured and strictly against the insurer. 


AUTHORITIES 


(Uniess otherwise stated, emphasis in quota- 
_ - tions from authorities, are ours. ) 


“Purthermore, it is a fidelity bond, and will be 
given a more liberal construction than a contract 
which involves only the pure question of the rights 
and obligations of a surety.” 

| First State Bank v. Metropolitan Cas. Ins. 

Co., 79 8S. W. (2d) 885 (citing Couch’s 
Cyclopedia of Insurance Law, Vol. 5, See. 
1199a, p. 4824 and authorities there cited). 


‘‘Bonds or contracts of those companies which 
guarantee the fidelity of employees and which make 
the business one for profit, are essentially insur- 
ance contracts * * *. Therefore the rights and 
abilities of the parties are governed in case of 
ambiguity by the rules of construction applicable 
to insurance, rather than by the rule strictissimi 
juris which determines the rights of ordinary guar- 
antors or sureties without pecuniary consideration. 
(Citing numerous authorities.) ’’ 

Jovee on Insurance, (1918) Vol. 4, p. 4608, 
Sec. 2766. 


‘“Another point to be considered in connection 
with risks and losses, 1s that fidelity guaranty 1n- 
surance is a contract of indemnity; and inasmuch 
as obtaining full indemnity is the general purpose, 


vs. Cal. Fruit Growers Exch., et al. 155 


it should not be defeated except by limitations 
which are expressly and clearly set forth without 
ambiguity in the contract. (Citing cases.) 
Jovee on Insurance (1918) Vol. 4, p. 4609, 
Sec. 2766. [119] 


‘“The rule is well established that a contract of 
fidelity or insurance susceptible of two construc- 
tions, one favorable to the insured and the other to 
the insurer, should be construed favorable to the 
former.’ 

Hartford Acc. & Inc. Co. v. Swedish Metho- 
dist Assn., 92 Fe. (2d) 649, at 652 


Citing: 
First National Bank v. Hartford, Ete., 95 
U. 8. 673, 678; 24 L. Ed. 563 
Thompson v. Phoenix Ins. Co., 136 U. 8. 287: 
108. Ct. 1019; 34 L. Ed. 408 
American Surety Co. v. Pauly, 170 U.S. 133, 
18S. Ct. 552; 42 L. Ed. 977 


See also: 
State Bank of Prague v. American Surety 
Co., 288 N. W. 7 (Minn.) 


‘“‘It being entirely clear that within the contem- 
plation of the parties, their stipulations were for 
the purpose of affording indemnity to the obligee, 
all substantial doubts with respect to the meaning 
of the terms they employ should be resolved to ef- 
fectuate that obvious intention.”’ 

Joyce on Insurance, (1918) Vol. 4, p. 4664, 
Sec. 2766 
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See also: 
Century Digest, 4th Decennial Edition ‘‘In- 
surance’’, See. 146 (3). Citing cases from 
all State and Federal jurisdictions. 


Court will not follow a refined construction of 
the language used by a surety in a fidelity bond, 
to defeat the promised and paid for protection 
under the bond. 

Franklin Savings & T. Co. v. American Em- 
ployers Ins. Co., 99 Fed. 494 [120] 


The coverage under Llioyd’s policy is and was 
intended to be as broad as under the primary bond, 
and if it is argued that there was no lability under 
the primary bond for losses not discovered within 
the current year of the currency of the primary 
bond, such contention is untenable. 


Authority 
Webster v. United States Fidelity and Guaranty 
Co., 153 So. 159 (Miss.) supports these statements. 
It is said in that case: 

‘When all the provisions of this rider are 
considered together, it appears that the only 
purpose of the claim last referred to is to con- 
tinue the prior bond for the purpose of per- 
mitting a recovery under the last bond for any 
losses recoverable under the prior bond.’’ 

‘The last bond, which was executed May 14, 
1928, contains no provision requiring losses 
thereunder to be discovered within any fixed 
time to create liability therefor, and therefore 
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the appellant is entitled to recover under the 
terms and conditions thereof fer losses occur- 
ring during the term thereof.” 

‘We do not think the provision hereunder 
reviewed attempts to change or limit the statu- 
tory period for bringing suits, but it is rather 
one providing what class of losses are covered 
and limiting liability thereunder to those losses 
discovered within that period.’’ 


State Bank of Prague v. American Surety 
Co., 288 N. W. 7 (Minn.) 


In that case the bond was in effect for one year. 
It provided for notice within a specified period 
after discovery and the filing of claim within three 
months after discovery. (Those [121] provisions 
were similar to those contained in the primary bond 
here involved.) 

It was contended that the defaleation was not 
within the coverage, because, while it resulted from 
acts done within the coverage period, there was 
no hability because not discovered until after- 
ward. 

At page 12 of the opinion, the Court says: 

‘The policy does not expressly provide that 
it only shall cover losses discovered during the 
coverage period. Nor is it susceptible of that 
construction. The plain meaning of the lan- 
guage is that it covers losses resulting from 
acts of defalcation of the employee committed 
during the coverage period. Where, as here, 
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‘- the insurance is to indemnify the insured 


against loss through the fraudulent and dis- 


honest acts of his employe in connection with 


.the duties of his employment, the imsurance 


covers ali losses due to such acts committed 
during tne coverage term, whether discovered 


during that time or afterwards. United States 
_v. Maryland Casualty Co., 4 Cir. 299 Fed. 942; 


Mid City Trust & Savings Bank v. National 
Surety Co., 202 Ill. App. 6. We decided Cary 


‘v. National Surety Co., 190 Minn. 185; 251 


N. W. 123, and Farmers Co-op. Exchange Co. 


-v. U.S. F. & G. Co., 150 Minn; 184 N. W. 792, 
~ upon assumption that such was the rule.”’ 


‘*Where there is doubt as to the meaning of 
such a policy, it is construed in favor of the 


‘Insured as providing for such coverage. The 


uniform practice in deference to such rule, 


: when the intention was to lmit coverage to 


losses discovered during the coverage period, 
or within a certain time thereafter, has been 
to so provide in express terms in the policy. 
(Citing cases. ) 

*** The failure to include such a limitation in 


the [122] policy involved here, should be con- 


strued as showing an intention that there was 
to be none. Although the loss was not discov- 


ered until after the coverage period had ex- 


pired, the policy covered the defaleation in 


‘question since it occurred during the coverage 


period.’’ 
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Any other construction, in the absence of an ex- 
press provision for discovery during the -currency 
of a bond or policy, leads to absurd consequences. 

7. The coverage under Lloyd’s policy is as broad 
as it is under the primary bond. | — 

8. Paragraph 5 of Lloyd’s policy says ‘ War- 
ranted free of all claims for losses occurring sub- 
sequent to the date of this policy and for losses not 
discovered during its eurrency’’, and if the pro- 
vision stopped there, it would mean one thing, but 
immediately follows the qualifying language ‘‘with 
the understanding that in the event of non-renewal, 
the assured shall have a period equal to that pro- 
vided by the Discovery clause of the aforesaid pri- 
mary bonds (but not exceeding three years) in 
which to discover losses claimable under this in- 
suranece.’’ The provision must be construed as a 
whole, and so construed, without a lesser time pro- 
vided in the primary bond, gives three years from 
non-renewal for the discovery of losses occurring 
within its currency. 


As to 1937 Excess Bond of United States 
Fidelity and Guaranty Company 
This bond became effective as of November 1, 
1937, the date of expiration of Lloyd’s Excess pol- 
icy, and covers losses sustained from the Ist day 
of November, 1937, to the effective date of the can- 
cellation of the bond, and while both the exeess 
bond and the primary bond of United States Fi- 
delity and Guaranty Company are in force and dis- 


160 Underwrit’g Members of Lloyd’s, et al. 


covered before twelve months from the cancella- 
tion of the excess bond. [123] 

All of the losses here involved occurred prior to 
November 1, 1937,—that is prior to the effective 
date of the 1937 excess bond. 

By a rider attached to this 1937 bond, there 1s 
noted the fact of the Lloyd’s Excess Fidelity Bond 
(called the prior bond) dated November 1, 1936, and 
of the termination or cancellation of the Lloyd’s 
Bond, as of the effective date of the 1937 Excess 
bond of United States Fidelity and Guaranty Com- 
pany. This rider provides: 

‘‘Now, Therefore, it is hereby understood 
and agreed as follows: 

1. That the attached bonds shall be con- 
strued to cover, subject to its terms, conditions 
and limitations, any loss or losses under the 
prior bond which shall be discovered after the 
expiration of the time limited therein for the 
discovery of loss thereunder, and before the 
time limited in the attached bond for discovery 
of loss thereunder; provided that such loss or 
losses would have been recoverable under the 
prior bond had it not been cancelled or termi- 
nated; and provided further, that the acts or 
defaults covering such loss or losses be such as 
are covered under the attached bond on its 
effective date.’’ 


This 1937 excess bond cannot cover the losses 
specified in schedules 1 to 10, inclusive, of the Ful- 
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ler, Eadie & Payne audit for these several rea- 
sons: 

1. The losses did not occur, or were not sus- 
tained subsequent to the Ist day of November, 1937. 

2. They were sustained during the currency of 
the primary bond and Lloyd’s Excess policy, viz, 
between May 1, 1937, and November 1, 1937. 

3. They were discovered within three years 
from the non-renewal, on November 1, 1937, of the 
Lloyd’s policy, and not after the time for discovery 
under Lloyd’s policy. [124] 

4. The specified losses were recoverable under 
Lloyd’s excess policy, first, because they were sus- 
tained during the currency of that policy and the 
currency of the primary bond and were discovered 
within the period of discovery specified in Lloyd’s 
policy. 

). The evident and expressed purpose of that 
bond was not to relieve Lloyd’s from hability im- 
posed upon Lloyd’s for losses occurring during the 
currency of Lloyd’s policy, which were discovered 
within the discovery period of that policy, but to 
cover losses not covered by Lloyd’s policy because 
of failure of discovery within the period specified 
in the Lloyd’s policy. 


Authorities 
London & Lancashire Ins. Co. v. Peoples 
Nat. Bank, ete., 59 Fed., (2d) 149. 


The case involved an identical situation as is in- 
volved under the 1937 excess bond of United States 
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Fidelity and Guaranty Company. There the Met- 
ropolitan Casualty Insurance Company issued a 
fidelity bond covering losses sustained during it 
currency and discovered within two years after its 
termination. The bond was superceded by one exe- 
cuted by London & Lancashire Insurance Company, 
and upon the latter becoming effective, the Metro- 
politan bond was cancelled and a rider was attached 
to the new bond, which, after reciting that the prior 
bond ‘‘may provide that any loss thereunder shall 
be discovered ox claim therefor shall be filed, with- 
in a certain period after the final expiration or can- 
cellation thereof’’ it is understood and agreed that 
the new bond should cover losses under the prior 
bond which shall be discovered after the expiration 
of the period for discovery, or, ifno such period, after 
the bar of the statute of limitations and before the 
expiration of the time limited in the new bond for 
discovery of losses under it, and which would have 
been recoverable under the prior bond if it had not 
been terminated. The language is almost identical 
with that contained in the 1937 bond [125] of 
United States Fidelity and Guaranty Company. The 
Court says (page 151): 

‘“A careful study of the rider convinces us 
that appellant did not thereby undertake the 
assumption of any and all hability which might 
accrue under the Metropolitan contract, but 
only such as, accruing while the Metropolitan 
contract was in force, would not, under that 
contract, be enforceable if not discovered with- 
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in two years after the Metropolitan contract 
was terminated. By the terms of that contract, 
a loss occurring while it was in force would 
be recoverable if discovered within two years 
after termination of the contract; but if dis- 
covered more than two years after termina- 
tion, no action would lie. Had the contract re- 
mained in force, the right of recovery would 
have persisted until the loss was discovered. 
Therefore, in canceling the Metropolitan con- 
tract the bank was deprived of the right of 
recovery for a loss occurring thereunder which 
was not discovered within two years after the 
eancellation. The new bond carried no indem- 
nity against loss aceruing prior to the issue, 
but not discovered within two years after the 
termination of the prior contract, that the rider 
was attached.’’ 

“This alleged loss having been discovered 
by the indemnified bank within two years after 
the cancellation of the Metropolitan contract, 
it follows that it is not a loss for which ap- 
pellant, by its rider, assumed to indemnify 
appellee, and it was not recoverable against 
appellant. It will therefore be unnecessary to 
inquire into the merits of the contention re- 
specting Maple’s alleged dishonest acts as the 
cause of that asserted item of loss.’’ [126] 


In Hartford Ace. & Ind. Co. v. Collin-Dietz Mor- 


164 Underwrit’g Members of Lloyd’s, et al. 


ris Co. 80 Fed. (2d) 441, a similar rider was in- 
volved. At page 445, the Court says: 

‘‘The rider in question applies only to short- 
ages which occurred during the currency of the 
bond of 1929 and which were discovered more 
than two years after that bond terminated. In 
other words, it applies exclusively to losses 
which were sustained prior to October 1, 1930, 
and which were not discovered wntil after Oc- 
tober 1, 1932.” 


Citing : 
London & Lancashire Ins. Co. v. Peoples 
Nat. Bank, Supra; 
Maryland Casualty Co. v. First Nat. Bank, 
246 Fed. 892. 
Hartford Ace. & Ind. Co. v. Collins-Dietz, 
Ktc., 80 Fed. (2d) 441. 


In that case Metropolitan Casualty Insurance 
Company executed a fidelity bond dated March 4, 
1927, which expired October 1, 1929. On October 1, 
1929, Hartford Accident and Indemnity Company 
executed its bond, which terminated October 1, 
1930. This bond covered losses occurring while it 
was in force and discovered within two years after 
its termination. 

To this latter bond a rider was attached provid- 
ing that the bond to which the rider was attached, 
should cover losses covered under the Metropolitan 
bond ‘‘which shall be discovered after the expira- 
tion of any such period, or, if there be no such pe- 
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riod, after the bar of the statute of limitations, and 
before the expiration of the time limited in the 
attached bond for loss thereunder—and_ which 
would have been recoverable under said fidelity 
suretyship (the Metropolitan bond) had it contin- 
ued in force and also under the attached bond had 
such loss or losses occurred during the currency 
thereof.’’ [127] 

A third bond was executed by the Hartford Com- 
pany on October 1, 1930, which terminated one year 
later. Its material provisions were identical with 
those contained in the previous bond, except that it 
referred to the previous bond of the same company. 
Of this rider the Court said (page 245) : 

‘“The rider in question applies only to short- 
ages which occurred during the currency of the 
bond of 1929 and which were discovered more 
than two years after that bond terminated. In 
other words, it apples exclusively to losses 
which were sustained prior to October 1, 1930, 
and which were not discovered until after Oc- 
tober 1, 1932. Maryland Casualty Company v. 
First National Bank (C. C. A.) 246 Fed. 892; 
London & Lancashire Indemnity Co. v. Peoples 
National Bank (C. C. A.), 59 F. (2d) 149. 
There were no such shortages. All shortages 
were discovered before October 1, 1932.”’ 


As to the 1938 Exeess Bond of United States 
Fidelity and Guaranty Company 


This bond became effective November 1, 1938, 
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and covered losses sustained during its currency 
and during the currency of the primary bond. It 
covered losses sustained during its currency and 
during the currency of its primary bond, and dis- 
covered within twelve months from the cancellation 
of the 1938 bond. This bond carried a rider which 
refers only to the 1937 Excess bond, as ‘‘the prior 
bond’’, and which rider provides: 

‘That the attached bond shall be construed 
to cover, subject to its terms, conditions and 
limitations, any loss or losses under the prior 
(1937) bond which shall be discovered after the 
expiration of the time limited therein [128] for 
the discovery of loss thereunder, and before the 
expiration of the time limited in the attached 
bond for the discovery of loss thereunder, pro- 
vided that such loss or losses would have been 
recoverable under the prior (1937) bond had it 
not been cancelled or terminated; and provided 
further that the acts or defaults causing such 
loss or losses be such as are covered under the 
attached bond on its effective date.’’ 


While the losses claimed under schedules 1 to 
10 of the Fuller, Kadie & Payne audit were not dis- 
covered within twelve months from the expiration 
of the 1937 bond, such losses were not recoverable 
under the 1937 bond, for the reasons already stated, 
viz, that such losses were discovered within the 
time specified in Lloyd’s Excess policy and are re- 
coverable under that policy. 
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Authorities 
See Authorities cited hereinbefore 

Our understanding is that plaintiff does not seek 
in this action to recover losses, if any, other than 
those reflected in Schedules 1 to 10, inclusive, of the 
Fuller, Eadie & Payne audit report. 

For the reasons set forth, defendant United 
States Fidelity and Guaranty Company submits 
that the judgment of the Court should be that the 
losses here involved should be found to be charge- 
able to and covered by Lloyd’s Excess policy, and 
that no liability exists as against United States 
Fidelity and Guaranty Company. To so hold, gives 
full effect to the language of the so-called ‘‘war- 
ranty’’ in Lloyd’s certificate and its policy, evi- 
dencing the clear intent and purpose to cover losses 
sustained during its currency and discovered after 
its expiry date. To hold otherwise, has the effect to 
disregard [129] entirely the purport, meaning and 
intent of paragraph 5 of Lloyd’s policy. 

In view of the fact that this memorandum and 
the memorandum of defendant Lloyd’s are being 
served concurrently, counsel for United States ¥1- 
delity and Guaranty Company beg leave to suggest 
that the Court grant to both defendants opportu- 
nity, at the Court’s convenience, to present oral or 
written responses to the respective memoranda. 

Respectfully submitted, 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for Defendant 
United States Fidelity and 
Guaranty Company [130] 
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Received copy of the within Brief this 8th day 
of April, 1942. 
CHAS. E. R. FULCHER, 
Attorney for Underwriters 
at Lloyds ete. 


Received copy of the within memorandum of 
facts and issues this 8th day of April, 1942. 
FARRAND & FARRAND 
By STEPHEN M. FARRAND 
Attorneys for plaintiff. 


[Endorsed]: Filed Apr. 8, 1942. [131] 


[| Title of District Court and Cause. | 


MEMORANDUM OF FACTS, ISSUES OF LAW 
AND AUTHORITIES OF DEFENDANTS, 
UNDERWRITING MEMBERS OF LLOYD’S 
IN LLOYD’S POLICY NUMBER 52342, and 
STANLEY GRAHAM BEER, INDIVIDU- 
ALLY AND AS REPRESENTATIVE OF 
THE UNDERWRITING MEMBERS OF 
LLOYD’S IN LLOYD’S POLICY NUMBER 
02342, 


Pursuant to the Minute Order of this Court, 
dated March 24, 1942, plaintiff has submitted a 
Memorandum of Facts of the case, and the issues 
of law involved. 

We take no exception to plaintiff’s Memorandum 
of Facts, and generally speaking, to its statement 
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of issues involved, but do not want to be understood 
as being limited by its reference to but one para- 
graph of Lloyd’s policy, mentioned therein. We do 
agree entirely that plaintiff is entitled to judgment 
against United States Fidelity and Guaranty Com- 
pany, (hereinafter referred to as ‘U.S. F. & G.’’), 
for $22,019.22, or against these defendants, (here- 
inafter referred to as ‘‘Lloyds’’), for that amount. 
To merely state the issues, with excerpts from 
authorities, would be of little aid to the Court, and 
we are therefore presenting some argument along 
with our decisions, but reserve the right to reply 
orally or in writing, as the Court may direct, to 
U.S. F. & G.’s Memorandum, since it will be filed 
simultaneously herewith, and we will prior to that 
time have no opportunity to [132] reply thereto. 


BRIEF RECAPITULATION OF 
PERTINENT FACTS 


In order to follow the argument we believe it 
will be helpful to state, as tersely as clarity will 
permit, a few of the pertinent facts. They are: 

(1) On October 23, 1912, U. S. F. & G. issued 
to the plaintiff its primary policy, (Exhibit ‘‘A’’), 
which has ever since continued in force; 

(2) That policy has never contained a Discov- 
ery Clause ; 

(3) On November 1, 1936, Lloyds issued its 
excess certificate of insurance, (Exhibit ‘‘B’’); 

(4) <As of November 1, 1986, Lloyds issued its 
excess policy, (Exhibit ‘‘C’’) ; 
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(Note: The certificate is in the nature of a 
binder issued by a local agent, and remains 
effective until superseded by the policy, which 
comes from London, and is dated back to the 
date of the issuance of the certificate.) 


(5) The certificate and policy were effective for 
one (1) year only, to-wit, from November 1, 1936, 
to November 1, 1937; 

(6) Both Lloyds certificate and policy contained 
the following clause: 

‘“Warranted Free of All Claim for losses oc- 
curring subsequent to the expiry date of this 
Policy and for losses not discovered during its 
currency, with the understanding that in event 
of non-renewal the Assured shall have a period 
equal to that provided by the Discovery Clause 
of the aforesaid Primary Bonds [133] (but not 
exceeding three years) in which to discover 
losses claimable under this Insurance.”’ 


(7) On November 1, 1937, Lloyds Excess Policy 
expired by its own terms, it having never been re- 
newed ; 

(8) On November 1, 1937, U. S. F. & G. issued 
its Excess Policy, (Exhibit ‘‘D’’) ; 

(9) On November 1, 1938, U. S. F. & G. ise 
sued its Excess Policy, (Exhibit ‘‘E’’); 

(10) Both of U.S. F. & G.’s policies had at- 
tached thereto a rider commonly called a ‘‘continu- 
ity rider’’, or a “‘superseded suretyship rider’’, the 
pertinent portions of which read as follows, to-wit: 
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“1. hat the attached bond shall be con- 
strued to cover, subject to its terms, conditions 
and limitations, any loss or losses under the 
prior bond which shall be discovered after the 
expiration of the time limited therein for the 
discovery of loss thereunder, and before the 
expiration of the time limited in the attached 
bond for the discovery of loss thereunder ; pro- 
vided that such loss or losses would have been 
recoverable under the prior bond had it not 
been cancelled or terminated; and provided 
further, that the acts or defaults causing such 
loss or losses be such as are covered under the 
attached bond on its effective date.’ 


(11) The loss here involved was discovered by 
plaintiff on July 31, 1940. [134] 


STATEMENT OF RESPECTIVE POSITIONS 
AND CONTENTIONS OF DEFENDANTS, 
LLOYDS AND U.S. F. & G. 


As has been suggested by plaintiff, Lloyds as- 
serts that it has no hability, because the discovery 
of the loss did not occur during the currency of its 
excess policy; that the paragraph above quoted is 
clear and definite; that there is no room for impli- 
eation or interpretation, and that any other inter- 
pretation, rather than its clear provisions, would 
be in effect the making by the Court of a new 
and different contract than was entered into be- 
tween the parties to the policy; that the purpose of 
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the continuity rider issued by U.S. F. & G. was to 
pick up any losses occurring during the currency 
of Lloyds policy, but not discovered within the time 
limited in Lloyds policy for the discovery thereof, 
and to thus make U. 8. F. & G. liable therefor. 
As we understand it, U. S. F. & G. contends that 
since there was no Discovery Clause in the primary 
policy, Lloyds is lable on its excess policy for all 
losses occurring during its currency, and discovered 
at any time prior to the limitation of three vears, 
and that the only limitation on discovery, cther than 
the limitation cf three vears above mentioned, is the 
limitation fixed by the Statute of Limitations. 
Liovds further contends that the policy does not 
so state; that the Statute of Limitations is not the 
same as a Discovery Clause, and that since the pri- 
mary policy contained no Discovery Clause, the loss 
would have to be discovered during the period pre- 
scribed in Lloyds excess policy, to-wit, during its 
currency, and that the exception provided for in 
Lloyds policy, to this discovery period, never be- 
‘ame operative or effective, due to the failure of the 
primary policy to contain a Discovery Clause. [135] 


ARGUMENT 
Some bonds contain no Discovery Clause. Some 
require discovery during the currency of the bond. 
Others have periods of three months, six months, 
one year, etc., etc. 
Examples of Discovery Clauses are found in both 
the U.S. F. & G. excess bonds. 
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See Paragraph 5 (a) of Exhibit ‘‘D’’, page 
32 of the complaint; 

Paragraph 5 (a) of Exhibit ‘‘EH’’ attached 
to the Stipulation for Amendment to Com- 
plaint. 


Innumerable decisions involving Discovery 
Clauses have been the subject of decisions by the 
Court, and such clauses have been uniformly up- 
held. 

The following are a few examples thereof: 

City Bank vs. Bankers’ Limited Mut. Cas. 
Co., (1931), 238 N. W. 819; 

Thompson vs. American Surety Co., (19380), 
C, C. A. 8th, 42 F. (2d) 953; 

Ballard vs. U. S. Fidelity and Gauaranty 
Cor, 130) Ky 2235. 150 Say Ar 

Chicora Bank vs. U. S. Fidelity and Guar- 
anty Co., 161 8. C. 33, 159 8. EH. 454, 
(1931) ; 

Miners & Merchants Bank vs. U.S. F. & G. 
Co., 233 F. 654; 

Florida Cent. & P. R. R. Co. vs. American 
Surety Co., 99 F. 674. 


In the development of the history of surety bonds, 
the earher bonds contained no Discovery Clause, 
while in later years Discovery Clauses were in 
many instances placed in surety bonds. [136] 

As is obvious, Lloyds and other large insurance 
carriers endeavor, through a uniform clause, to 
protect themselves in relation to Discovery Clauses, 
so that a standard clause may be applicable in 
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eases where there is no Discovery Clause and 
where there is a Discovery Clause. 

The paragraph under scrutiny here discloses, as 
we shall show, its applicability to all circumstances, 
so that if no Discovery Clause exists in, the pri- 
mary policy, then the right of discovery ceases at 
the expiration of the time the excess policy was 
effective, and if the primary policy contains a Dis- 
covery Clause then the right of discovery under the 
excess policy is co-extensive with it,—not, however, 
to exceed three years. 

We submit that the Lloyds policy is clear and 
definite, and for that reason the Court is without 
power, under the guise of construction, to make a 
new and different contract for the parties. 

As said in Loyalton, ete., vs. California, ete. 
Co., 22 Cal. App. %, at “97, (seria 
323: 

‘‘Where parties have written engagements 
which industriously express the obligations 
which each is to assume, the Courts should be 
reluctant to enlarge them by implication as to 
important matters. The presumption is, that 
having expressed some, they have expressed 
all, of the conditions by which they intend to 
be bound. (Citing numerous cases) ”’ 


The law is well fixed and expresed in C. C. P., 
Section 1858, which provides as follows, to-wit: 

‘Construction of Statutes and Instruments, 

General Rule. In the construction of a [137] 


vs. Cal. Fruit Growers Exch., et al. 175 


statute or instrument, the office of the judge is 
simply to ascertain and declare what is in terms 
or in substance contained thereon, not to insert 
what has been omitted or to omit what has been 
inserted ; and whexe there are several provisions 
or particulars, such a construction is, if possible, 
to be adopted as will give effect to all.’’ 

See California R. Co. vs. Producers Rk. 
Corp., 25 Cal. App. (2d) 104, at 107; 76 
Pac. (2d) 538, where the Court, quoting 
from the above section, italicized the words 
‘‘Not to insert what has been omitted’’. 


Another fundamental rule of construction here 
involved is wel] stated in 23 Cal. Jur., 758, Section 
133, and supporting cases, as follows: 

‘‘Hivery Part to Be Given Effect. it is funda- 
mental that, if possible, a statute or code section 
should be construed so as to give meaning and 
effect, not only to the statute or code section as 
a whole, but to each and every part thereof,— 
1. e., to every word and clause, and certainly to 
every distinct or co-ordinate provision or sec- 
tion. Such meaning must be given, if possible, 
as will permit the whole statute to stand, and 
leave no part useless, or deprived of all sense 
and meaning, even to sustain the validity of the 
act. Words should never be considered wnneces- 
sary and surplusage, if a reasonable [138] con- 
struction can be adopted which will give foree 
to and preserve all the terms of the statute. Any 
construction should be avoided which imphes 
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that the legislature was ignorant of the mean- 
ing of the language as emploved, or that it used 
words in vain, the legal intendment being that 
each and every word or clause was inserted for 
some useful and sensible purpose, and that, 
when rightly understood, it may have some 
practical operation. If certain provisions are 
repugnant, effect should be given to those which 
best comport with the end to be accomplished 
and render the statute etfective, rather than 
nugatory.”’ 


With these rules of construction in mind, Jet us 
now examine the clause in Lloyds excess policy 
above quoted. 

We shall hereafter refer to the following portion 
thereof, to-wit: 


‘Warranted free of all claim for losses occur- 
ring subsequent to the expiry date of this Policy 
and for losses not discovered during its cur- 
rency,’”’ 


as the ‘‘main clause’’, and to the balance thereof, 
to-wit: 


‘with the understanding that in event of 
non-renewal the Assured shall have a period 
equal to that provided by the Discovery Clause 
of the aforesaid Primary Bonds (but not ex- 
ceeding three years) in which to discover losses 
claimable under this Insurance.” 


as the ‘‘exception to the main clause’’. 
Now, referring to the main clause separately, it 
’ o nit 5 
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will be [139] observed that it is all inclusive; that 
is, that there could be no claim under this policy, 
where the loss was not discovered during the time 
the policy was in effect. This means,— 

(1) If the policy was renewed; 

(2) If the policy was not renewed. 


The exception, which starts with the phrase 
‘““with the understanding’’, is the same as though it 
said ‘‘except’’, or ‘‘provided, however’’, or used 
similar terms. 

Now, first, let us see whether a construction such 
as our opponent claims, would give effect to every 
word, phrase, sentence, etc., of this paragraph, as 
we are required to do in construing it under the 
above authorities. 

If the primary policy contained a Discovery 
Clause of three months, six months, one year, ete., 
then of course full effect could be given to both 
Subdivision (1) and Subdivision (2) of the main 
elause, subject to the exception, and we could give 
full effect to the entire clause, in conformity with 
the rules of construction, since there would not then 
have been a renewal, and the main clause, subject 
to the exception, would be effectual. Since, however, 
the primary policy does not contain a Discovery 
Clause, it is impossible to give full effect to the 
main clause, and the second subdivision of the main 
clause becomes surplusage and 1s wholly without 
effect, if we are to construe the policy in the manner 
urged by our opponent. 
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If we are to construe the entire clause as meaning 
not what it says, but that the period of time for 
discovery under the excess policy shall be the same 
as it is under the primary policy, then what are we 
to do with the second subdivision of the main clause, 
—that is, the one which provides, in effect, that in 
the event of non-renewal, unless there is a Discovery 
Clause in the primary policy, then the right to dis- 
covery shall be co-extensive with the currency of the 
excess policy ? 

Such a construction would not be in accordance 
with the [140] recognized and fundamental rules 
of interpretation. However, if we construe the policy 
as is herein contended for, then we shall give full 
effect to all the phrases, sentences and words con- 
tained in the above quoted paragraph of Lloyds 
excess policy. 

Let us now carry our analysis of the pertinent 
clause further. 

In construing the language of a contract, the 
proper grammatical meaning of all words and 
phrases must be the guiding rule, unless a different 
intent is clearly disclosed. 

Upon examination we find the following: 

The words ‘‘Policy’’, ‘‘Assured’’, ‘‘ Discovery 
Clause’’, and ‘‘Primary Policy are all capitalized. 
Why? Because they are proper nouns. 

Foerster and Steadman’s “‘Sentences and Think- 
ine’”’ says of capital letters: 

“The two fundamental uses of capitals are 
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(1) to mark a new unit of thought, and (2) to 
designate a word as proper and not common.”’ 
‘‘Capitalize all proper nouns or adjectives. 
Names of persons or the equivalents of such 
names; names of races, languages, religious, 
political, social, legislative, educational, or mili- 
tary organizations; of wars, historical epochs 
or movements; of the days of the week, of the 
months, of holidays—are capitalized because 
they refer to specific, individual persons or 
things.”’ 

“It is often difficult to determine whether a 
given noun is proper or common. But the con- 
text will, in most eases, enable one to determine 
whether the reference is to a particular person 
or thing, or to any one of a class of persons or 
things.’’ [141] 

New Standard Dictionary, under ‘Capital 
Letter’’, says: 

‘‘A letter larger and more conspicuous than 
others of the same font and of a different form, 
as the ‘A’ in ‘Africa’; used to distinguish 
proper names, for the beginning of paragraphs 
or lines of poetry, and for titles and display.’’ 


Now, it will be noted that each capital letter used 
in the clause under examination, is properly and 
advisedly used. 

‘‘Policy’’ refers to a particular policy. ‘‘ Assured”’ 
refers to the particular assured. ‘‘Primary Poliey’’ 
refers to the particular primary policy. Then what 
does ‘‘ Discovery Clause’’ refer to? Does it not refer 
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to a particular thing,—a thing which can be defi- 
nitely and specifically identified,—a thing expressly 
existing? Is it not clear that this term referred to 
something to be expressed in the primary policy, 
and not to something which might be implied? And 
if that thing to which it expressly referred, was non- 
existent, then obviously the exception noted becomes 
inoperative, and the main clause becomes operative 
and effectual. 

Next Jet us consider the other language contained 
in the paragraph under scrutiny. 

‘ake the phrase ‘‘a period equal to that provided 
by the Discovery Clause’’. 

‘*Provided”’ is defined in Webster as ‘‘furnished’’, 
and it is so defined in King vs. State, 30 Tex, Civ. 
A. 320, 70 5S. W. 1019, 1921. 

In People vs. Jovee, 246 Ill. 124, 92 N. E. 607, it 
is defined as ‘‘to fix; to establish as a previous con- 
dition; to determine; to settle.’’ 

‘“Haual’’, as used in the Statute, is defined by 
Webster, and in a number of decisions, as being in 
just proportion. 

‘In Fechteler vs. Palm, 183 §. 462, at 471, it is 
defined [142] as ‘‘measured or estimated by’’. 

Now, unless a clause existed, then a period could 
not be furnished or fixed by it. These words refer 
to expressed things—not to those which are implied, 
—and therefore the full context of the paragraph 
under serutiny shows that the parties contracted to 
have the exception effectual only in the event a Dis- 
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covery Clause was expressed in the primary policy. 

We submit that under the decisions above quoted, 
and particularly Cal. Ref. Co. vs. Prod. Ref. Co., 
aoe Cal. App. (2a) 104, @6™Pac. @d) 532), the 
Court is without power to imply the existenee of 
something which the parties contracted would only 
be effective in the event that period was expressed, 
but if the Court had such power, what implied pro- 
vision could it insert? Could it provide a Discovery 
Clause? If so, what would it provide? One month, 
three months, six months, one year, two years, oY 
what? In any event the implication of any term by 
the Court would have the effect not of construing 
the contract, but of making a new contract for the 
parties. 

finally, we believe that the paragraph under 
scrutiny in the instant case is analogous to a eon- 
stitutional provision which is not self-executing, but 
requires an enabling act to give it force and effect. 
Obviously, the exception does not ex proprio vigore 
enlarge the discovery period. That period would be 
enlarged only in case the primary policy provided 
a discovery period. Provided how? By construction ? 
No. By general terms of the primary policy? No. 
By limitation of three years? No. By the Statute of 
Limitations? No. It would have to be provided, or 
as we have said, ‘‘furnished’’, by an express Dis- 
covery Clause contained in the primary policy, and 
since none existed, then the provisions of the exeep- 
tion never became operative or effectual, and the 
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provisions. of the main clause remained and con- 
tinued controlling, and the discovery would have to 
be made during the currency of the excess policy. 
[143] 
We mention one other feature purely out of an 
abundance of precaution, for it may be contended 
that the reference to a Discovery Clause in effect 
referred merely to the Statute of Limitations. If 
such a contention is made, we submit it is supported 
by neither reason nor authority. It has been defi- 
nitely held that the Statute of Limitation is not the 
same thing as, but is separate and distinct from, 
Discovery Clauses. 
~. American Employers’ Ins. Co. vs. Roundup 
Coal Mining Co., 73 F. (2d) 592; 
Ballard vs. U. 8S. Fidelity and Guaranty Co., 
150 Ky. 236, 150 8. W. 1. 


But even aside from these decisions, it is obvious 
that’ this paragraph does not state, either expressly 
or impliedly, literally or in effect, that they shall 
have a discovery period ‘“‘as provided by law’’, or 
in accordance with the Statute of Limitations. It 
says only that they shall have such period as 1s 
piovided in the Discovery Clause of the primary 
policy. 

We respectfully submit that the period of discov- 
ery for thé losses of plaintiff under Lloyds express 
policy, ceased at the expiration of that policy, to-wit, 
November 1, 1937, and that since the discovery of 
the loss was not made during its currency, the plain- 
tiff is only entitled to judgment against the U.S. F. 
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& G. under its continuity or superseded suretyship 
rider. ac Cie 
Respectfully submitted, : 
CHAS. E. R. FULCHER. | | 
Attorney for Defendants, Un- 
derwriting Members of 
Lloyd’s in Lloyd’s Polcy 
Number 52342, and Stanley 
Graham Beer, individually 
and as representative of the 
Underwriting Members of 
Lloyd’s in Lloyd’s Policy 
Number 52342 [144] 


Received copy of the within Memorandum of 
Facts, this 8th day of April, 1942. 
FARRAND & FARRAND, 
By STEPHEN M. FARRAND 
(Attorneys for Plaintiff) 
MILLS & WOOD, 
By EDWARD C. MILLS 
iN, #2. 
(Attorneys for Defendant, 
United States Fidelity and 
Guaranty Company) 


[Endorsed]: Filed Apr. 10, 1942. [145] 
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At a stated term, to wit: The February Term, 
A. D. 1942, of the District Court of the United 
States of America, within and for the Central Div- 
ision of the Southern District of California, held at 
the Court Room thereof, in the City of Los An- 
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geles on Wednesday, the 15th day of April, in the 
year of our Lord one thousand nine hundred and 
forty-two. 


Present: 
The Honorable Harry A. Hollzer, District Judge. 


No. 1447-H Civil 
[Title of Cause. ] 


This cause coming on for trial; Ross C. Fisher, 
Esq., appearing as counsel for the plaintiff; Chas. 
E. R. Fulcher, Esq., appearing as counsel for Un- 
derwriting Members, etc., and Stanley Graham 
Beer, etc., Edw. C. Mills, Esq., appearing as counsel 
for U. S. Fidelity & Guaranty Co., and John Q. 
Bybee, Court Reporter, being present and report- 
ing the proceedings; at 10:15 A.M. both sides an- 
swering ready. 

Counsel stipulate re various facts including the 
fact that there is due and owing to plaintiff $22,- 
019.22 less $1,000.00 heretofore paid by U. 8. Fi- 
delity & Guaranty Co., and the issue before the 
Court is the question as to whether defendant U. 8. 
Fidelity & Guaranty Co., or defendant Underwrit- 
ing Members of Lloyd’s, ete., is hable for the afore- 
mentioned amount and Attorney Fisher makes a 
statement re plaintiff’s position. 

At 11 A.M. court recesses. At 11:10 A.M. court 
reconvenes. 

Attorney Fulcher argues to the Court on behalf 
of defendants Underwriting Members of Lloyd’s, 
ete., and Stanley Graham Beer, ete. 
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At 12.05 P.M. court recesses to 2 P.M. At 2.05 
P.M. court reconvenes. 

Attorney Fulcher resumes argument on behalf 
of his clients. Attorney Mills argues on behalf of 
defendant U. 8. Fidelity & Guaranty Co. Attorney 
Fulcher argues further. 

At 3.40 P.M. court recesses. At 3.50 P.M. court 
reconvenes. Attorney Fulcher argues further. At- 
torney Mills makes a statement. The Court sug- 
gests that a transcript be filed on certain parts of 
the argument. 

It is ordered that the cause be, and it hereby is, 
continued to May 20, 1942, at 10 A.M. for further 
trial. 

At 4:30 P.M. court adjourns. [146] 


oe 


At a stated term, to wit: The February Term, 
A.D. 1942, of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held at 
the Court Room thereof, in the City of Los An- 
geles, on Monday, the 20th day of April, in the year 
of our Lord one thousand nine hundred and forty- 
two. 


Present: 
The Honorable Harry A. Hollzer, District Judge. 
No. 1447-H Civil 
[Title of Cause. ] 


This cause coming on for further trial; Ross C. 
Fisher, Esq., appearing as counsel for the plaintiff ; 
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Chas. E. R. Fulcher, Esq., appearing as counsel for 
Underwriting Members, ete., and Stanley Graham 
Beer, etc., Edw. C. Mills, Esq., appearing as coun- 
sel for U. S. Fidelity & Guaranty Co., John Q. 
Bybee, Court Reporter, being present and report- 
ing the proceedings: 

It is ordered that a written stipulation be filed 
to cover oral stipulations heretofore made. 

Attorney Mills argues in behalf of his client. 

Pursuant to stipulation Findings are waived, and 
it is ordered that the cause be, and it hereby is, con- 
tinued to April 27, 1942, at 10 A.M. for submis- 
sion. [147] 


[Title of District Court and Cause. ] 


SUPPLEMENTAL STIPULATION AS TO 
CERTAIN FACTS 


It Is Hereby Stipulated by and between plaintiff 
and defendants, Underwriting Members of Lloyd’s 
in Lloyd’s Policy No. 54342 and Stanley Graham 
Beer, individually, and as representative of the 
Underwriting Members of Lloyd’s in Lloyd’s Policy 
No. 54342, and by and between plaintiff and de- 
fendant United States Fidelity and Guaranty Com- 
pany, a corporation, as follows: 

1. (a) Whenever in this stipulation reference is 
made to ‘‘ Primary Bond’’, it shall be deemed to re- 
fer to that certain bond issued by defendant 
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United States Fidelity and Guaranty Company to 
plaintiff under date of October 23, 1912, being Bond 
No. 603-12, a copy of which bond is attached to 
plaintiff’s complaint as Exhibit ‘‘A’’. [148] 

(d) Whenever in this stipulation reference 1s 
made to ‘‘19387 bond’’, it shall be deemed to refer to 
that certain excess commercial blanket bond issued 
by defendant United States Fidelity and Guaranty 
Company to plaintiff, being bond No. 02-308-37 as 
amended and modified by certain written riders at- 
tached thereto, a copy of which bond and riders is 
attached to plaintiff’s complaint as Exhibit *'D’’. 
Whenever in this stiplation reference is made to 
**1938 bond’’, it shall be deemed to refer to that 
certain excess commercial blanket bond issued by 
defendant United States Fidelity and Guaranty 
Company to plaintiff, being bond No. 14815-02-313- 
38 as amended and modified by certain written 
riders attached thereto, a copy of which bond and 
riders is attached to plaintiff’s complaint as 
amended as Exhibit ‘‘K’’. Said 1937 bond and said 
1938 bond are sometimes herein collectively re- 
ferred to as ‘‘excess bonds’’. 

(c) Whenever in this stipulation reference is 
made to ‘‘Lloyd’s’’, it shall be deemed to refer to 
defendant Underwriting Members of Lloyd’s in 
Lloyd’s Policy No. 543842. 

(d) Whenever in this stipulation reference is 
made to “‘Lloyd’s Excess Policy’’, it shall be 
deemed to refer to the Certificate of Insurance and 
the Policy of Insurance, copies of which aye set 
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forth as Exhibits ‘‘B’”’ and ‘*C’’, respectively, to 
plaintiff’s complaint. 

(e) Whenever in this stipulation reference is 
made to ‘‘ Audit Report’’, it shall be deemed to re- 
fer to the audit report of Fuller, Eadie & Payne 
dated October 28, 1940, addressed to plaintiff. 

2. This stipulation supplements the Stipulation 
As To Certain Facts between plaintiff and defend- 
ants Lloyd’s and Stanley Graham Beer, individ- 
ually, and as representative of Lloyd’s, dated Jan- 
uary 6, 1942, filed herein March 20, 1942, and the 
Stipulation As To Certain Facts between plaintiff 
and defendant United States Fidelity and Guaranty 
Company, dated March 19, 1942, filed herein March 
20, 1942. [149] 

3. These stipulating defendants waive the intro- 
duction in evidence at the trial of the audit report 
of Fuller, Eadie and Payne, dated October 28, 1940, 
addressed to plaintiff and stipulate that the plaintiff 
suffered losses due to the defalcations of Floyd E. 
Jones occurring during the period from May 1, 
1937 to and including November 1, 1937, aggregat- 
ing the sum of $23,019.22. Defendants Lloyd’s and 
Stanley Graham Beer, individually and as repre- 
sentative of Llovd’s, stipulate that if the court 
should determine that they are liable under Lloyd’s 
excess policy for said loss, then the judgment to be 
entered by the court in favor of plaintiff and 
against them, and each of them, on account of the 
losses sustained by plaintiff as a result of the de- 
faleations of said Floyd E. Jones occurring during 
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said period from May 1, 1937 to and ineluding 
November 3, 1987, shali be the sum of $22,019.22, 
being the full amount of said losses less the sum 
of $1,000.00 heretofcre paid plaintiff by defendant 
United States Fidelitv and Guaranty Company un- 
der said primary bond. Defendant United States 
Fidelity and Guaranty Company stipulates that if 
the court should determine that it is Hable under 
either said 1937 bond or said 1988 bond for said 
loss, then the judgment to be entered by the court 
in favor of plaintiff and against defendant United 
States Fidelity and Guaranty Company on account 
of losses sustained by plaintiff as a result of the 
defaleations of said Floyd &. Jones occurring dur- 
ing said period from May 1, 1937 to and including 
November 1, 1937, shall be in the sum of $22,019.22, 
being the full amount of said losses less the sum 
of $1,000.00 heretofore paid by defendant United 
States Fidelity and Guaranty Company under said 
primary bond. 

4. Plaintiff’s claim against defendants for losses 
sustained by plaintiff and arising out of the de- 
faleations of said Floyd E. Jones occurring dur- 
ing the period from May 1, 1937 to and including 
November 1, 1937, shall be limited to said sum of 
$23,019.22 less the said sum of $1,000.00 heretofore 
paid on account [150] of said primary bond and 
plaintiff waives any claim which it might have on 
account of said losses in exeess of said amount. 

5. Defendants and each of them stipulate that on 
Juily 31, 1940, plaintiff discovered for the first time 
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that said Floyd E. Jones might not have accounted 
for all of the moneys received by him on plaintiff’s 
behalf for fruit sold by him. Defendants and each 
of them further stipulate that plaintiff duly per- 
formed all of the conditions on its part to be per- 
formed under the primary bond, the Lloyd’s ex- 
cess policy, and under the 1937 and 1938 bond, and 
accordingly defendants and each of them admit the 
allegations of paragraph XIII of plaintiff’s com- 
plaint. 

6. On or about November 20, 1940 defendant 
United States Fidelity and Guaranty Company paid 
to plaintiff on account of the defaleations of said 
Floyd E. Jones during the year 1937 between May 
1 and November 1, the total sum of $1,000.00 as the 
maximum amount of coverage as to the said de- 
falcations under the said primary fidelity bond, 
and accordingly defendants and each of them admit 
the allegations contained in paragraph XIV of 
plaintiff’s complaint. 

7. These stipulating defendants stipulate and 
agree that plaintiff is entitled to recover for said 
losses in the amount set forth herein either against 
defendants Lloyd’s and Stanley Graham Beer, in- 
dividually, and as representative of Lloyd’s, or 
against defendant United States Fidelity and Guar- 
anty Company. Defendants Lloyd’s and Stanley 
Graham Beer, individually, and as representative 
of Lloyd’s, stipulate and agree that in the event the 
court should hold defendant United States Fidelity 
and Guaranty Company not to be liable under its 
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policies of excess insurance or either of them, that 
they will be liable to plaintiff in the amounts set 
forth herein, and that judgment may be entered 
herein in favor of plaintiff against defendants 
Lloyd’s and Stanley Graham Beer, individually, and 
as repreesntative of Lloyd’s, in the said sum of 
$22,019.22. Similarly defendant United States 
Fidelity and Guaranty Company stipulates and 
[151] agrees that in the event the court should 
hold defendants Lloyd’s and Stanley Graham Beer, 
individually, and as representative of Lloyd’s, not 
to be hable under its policy of excess insurance, that 
defendant United States Fidelity and Guaranty 
Company will be liable to plaintiff in the amounts 
set forth herein and that Judgment may be entered 
herein in favor of plaintiff and against defendant 
United States Fidelity and Guaranty Company in 
the said sum of $22,019.22. | 

S. It is stipulated that it is to be legally inferred 
that at the time Lloyd’s issued its excess policy 
Lloyd’s was familiar with the terms and conditions 
of the primary bond, and similarly it is stipulated 
that it is to be legally inferred that at the time de- 
fendant United States Fidelity and Guaranty Com- 
pany issued its 1957 and 1938 bonds and superseded 
suretyship riders attached thereto it was familiar 
with the terms and conditions of Lloyd’s excess pol- 
icy and the primary bond. 

9. Findings of Fact and Conclusions of Law are 
hereby waived. 

10. This stipulation is not to be construed as in 
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anywise constituting an admission, stipulation or 
agreement that these respective stipulating defend- 
ants are liable to plaintiff in any sum whatsoever 
under their respective policies of excess insurance, 
or otherwise, and that all defenses to such action are 
hereby expressly reserved except as provided in this 
stipulation or the stipulations which it supplements 
or in the pleadings heretofore filed herein. 

11. Nothing contained herein shall be construed 
to prejudice or waive the right of any party hereto 
to appeal from or prosecute any appropriate pro- 
ceeding to review any judgment or any part or por- 
tion thereof as may be entered herein. [152 ] 

12. This supplemental stipulation as to certain 
facts together with the prior stipulations as to cer- 
tain facts referred to in paragraph 2 hereof, con- 
stitute a stipulation as to all the facts at issue under 
the pleadings, and no evidence shall be introduced at 
the trial. 


Dated this 23rd day of April, 1942. 


FARRAND & FARRAND 
Attorneys for Plaintiff. 
CHAS. E. R. FULCHER 
Attorneys for Defendant Un- 
derwriting Members of Lloyd’s 
in Lloyd’s Policy No. 94842 
and Stanley Graham Beer, in- 
dividually, and as representa- 
tive of the Underwriting Mem- 
bers of Lloyd’s in Lloyd’s Pol- 
icy No. 54342. 
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MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for Defendant 
United States Fidelity and 
Guaranty Company. 


[Endorsed]: Filed Apr. 23, 1942. [153] 


Atastated term, to wit: The February Term, A. D. 
1942 of the District Court of the United States of 
America, within and for the Central Division of the 
Southern District of California, held at the Court 
Room thereof, in the City of Los Angeles on Monday, 
the 27th day of April, in the year of our Lord one 
thousand nine hundred and Forty-two. 


Present: 
The Honorable: Harry <A. Hollzer, District 
Judge. 


No. 1447-H Civil 
{Title of Cause. ] 


This cause coming on for submission; Ross C. 
Fisher, Esq., appearing as counsel for the plaintiff: 
It is ordered that the cause stand submitted. [155] 
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[Title of District Court and Cause. ] 
OPINION OF THE COURT 


Memorandum of Conclusions, Judge Hollzer, July 
14, 1942. 


It appearing that the facts upon which this cause 
has been tried are not controverted and that the same 
have been set forth in a series of stipulations, that is 
to say, one stipulation entered into under date of 
January 6, 1942 between plaintiff and the defendant 
sued herein under the name of Underwriting Mem- 
bers of Lioyd’s in Lloyd’s Policy No. 52342, an un- 
incorporated association and Stanley Graham Beer, 
individually and as representative of the Underwrit- 
ing Members of Lloyd’s in Lloyd’s Policy Number 
52342, said defendants jointly being hereafter re- 
ferred to as Lloyd’s, also another stipulation entered 
into under date of March 19, 1942 between plaintiff 
and the co-defendant sued herein under the name of 
United States Fidelity and Guaranty Company, a 
corporation, hereinafter referred to as Fidelity Com- 
pany, and also a third stipulation entered into under 
date of April 23, 1942, between plaintiff on the one 
hand and all of the defendants on the other hand, and 
that for the purpose of this decision only the facts 
herein recited need be considered. [156] 

That during the period extending from a date 
prior to May 1, 1937 to a date subsequent to Novem- 
ber 1, 1937, one Floyd E. Jones was employed as a 
loose fruit salesman by plaintiff, that throughout 
said period said Jones was scheduled as an employee 
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of plaintiff under the bonds hereinafter mentioned, 
that said bonds were executed in favor of plaintiff, 
some by defendant Fidelity Company and one by 
defendant Lloyd’s, that copies of said several bonds 
are attached as exhibits either to the complaint or 
to the complaint as amended by stipulation, that one 
of said bonds was executed by Fidelity Company 
under date of October 23, 1912, the same having been 
continued in force ever since and being hereinafter 
referred to as the Primary Bond, that habilty under 
said Primary Bond as to any defalcations of said 
Jones occurring prior to November 1, 1937 was lim- 
ited to the sum of $1,000, that another bond was exe- 
cuted by Fidelity Company under date of Novem- 
ber 15, 1937, the same being hereinafter referred to 
as said 1937 bond, that still another bond was exe- 
cuted by Fidelity Company under date of November 
7, 1938, the same being hereinafter referred to as 
said 1938 bond, that likewise Lloyd’s under date of 
November 1, 1936, issued to plaintiff a certain bond 
in the amount of $25,000, the same being hereinafter 
referred to as Lloyd’s lixcess Policy and consisting 
of the Certificate of Insurance and the Policy of In- 
surance, copies of which are attached to the complaint 
as Exhibits B and C, respectively. 

That a copy of said Primary Bond, as modified 
from time to time by signed endorsements appended 
thereto, is attached to the complaint as Exhibit A, 
and that by said Primary Bond, as so modified, Fi- 
delity Company guaranteed to pay to plaintiff any 
and all pecuniary losses of the character involved 
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herein and suffered during the period involved here- 
in. [157] 

That the purpose and effect of Lloyd’s Excess Pol- 
icy were to supplement said Primary Bond by ex- 
tending the amount of coverage over and above the 
maximum liability under said Primary Bond to and 
not exceeding the sum of $25,000, and that said 
Lloyd’s Excess Policy covered the period commenc- 
ing November 1, i936 and ending November 1, 1987. 

That the purpose and effect of the aforementioned 
1937 bond were to insure the fidelity of plaintiff’s 
employees, (including said Jones) scheduled under 
said Primary Bond in the maximum sum of $25,000 
over and above the amount of said Primary Bond in 
the maximum sum of $25,000 over and above the 
amount of said Primary Bond, and to cover, among 
other things, any misconduct of such employees oc- 
curring during the period of said Lloyd’s Excess 
Poliey, for which a right of recovery against Lloyd’s 
under the latter’s policy might be lost because of 
non-discovery of the defaleation and because of lapse 
of time. 

That the purpose and effect of said 1938 bond were 
to insure the fidelity of plaintiff’s employees (in- 
ciuding said Jones), scheduled under said Primary 
ond in the maximum sum of $25,000 over and above 
the amount of said Primary bond, and to cover, 
among other things, any misconduct of such em- 
ploevees during the period of Lloyd’s Excess Policy, 
Tor which a right of recovery against Lloyd’s under 
the latter’s policy and against Fidelity Company 
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under its 1937 bond might be lost because of non-dis- 
covery of the defaleation and lapse of time. 

That losses were sustained by plaintiff as the re- 
sult of defalcations of said Jones during the period 
from May 1, 1987 to November 1, 1937, and that these 
losses were of such a nature as would be covered by 
said Primary Bond, also by said 1937 bond, also by 
said 1938 bond, and also by Lloyd’s Excess Policy, 
if the court should determine that Lloyd’s [158] is 
liable for any losses sustained by plaintiff under 
Llovd’s Excess Policy. 

That plaintiff has been paid the sum of ‘$1,000 by 
Fidelity Company in discharge of the latter’s lia- 
bility under said Primary Bond for the period cov- 
ered by Lloyd’s Excess Policy, and that in addition, 
plaintiff has been paid by Fidelity Company the fur- 
ther sum of $2,000, the same constituting the bal- 
ance of Fidelity Company’s Liability for losses due 
to the defalcations of said Jones occurring :subse- 
quent to November 1, 1937. 

That the total losses suffered by plaintiff asa result 
of the defalecations of said Jones occurring during 
the period from May 1, 1937 to and including No- 
vember 1, 1937, aggregate the sum of $23,019.22, that 
on July 31, 1940 plaintiff for the first time discovered 
that said Jones might not have accounted for .all of 
the monies received by him on plaintiff’s behalf for 
fruit sold by him, and that plaintiff has duly per- 
formed each and all of the conditions of the several 
bonds sued upon herein. 

That Lloyd’s admits that at the time of issuing its 
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said Excess Policy 1t was familiar with the terms 
and conditions of said Primary Bond, and likewise 
Fidelity Company admits that at the time of issu- 
ing its said 1937 bond and its said 1938 bond and 
the superseded suretyship riders attached thereto it 
was familiar with the terms and conditions of Lloyd’s 
Tixcess Policy as well as said Primary Bond. 

That Lloyd’s Exeess Policy contained among other 
provisions, a certain paragraph numbered 5 therein 
and reading as follows, to-wit: [159] 

‘‘Warranted Free of All Claim for losses 
occutring subsequent to the expiry date of this 
Policy and for losses not discovered during 
its currency, with the understanding that in 
event of non-renewal the Assured shall have a 

: period equal to that provided by the Discovery 

‘Clause of the aforesaid Primary Bonds (but 

: not :exceeding three years) in which to discover 

losses claimable under this insurance.”’ 


That said Lloyd’s Excess Policy was not renewed 
at its expiration date on November 1, 1937, but on 
said date Fidelity Company issued to plaintiff said 
1937 bond which contained, among other provisions 
the following clauses, to-wit: 

‘‘Whereas, Lloyds issued an Excess Blanket 
Fidelity Bond (hereinafter called the prior 
bond), effective the First day of November, 
1936, in the amount of Twenty-Five Thousand 
Dollars ($25,000.00), and in favor of the Em- 
ployer; and 

‘*Whereas, the prior bond, as of the effective 
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date of the attached bond, has been terminated 
or cancelled by notice or agreement, as 1s evi- 
denced by the issuance and acceptance of the 
attached bond and this rider; 

‘‘Now, Therefore, it is ey oe and 
agreed as follows: 

‘1. That the attached bond ue be con- 
strued to cover, subject to its terrns, conditions 
and limitations, any loss or losses under the 
prior bond which shall be discovered. after the 
expiration of the time limited therein for ‘the 
[160] discovery of loss thereunder,..and before 
the expiration of the time limited .in ‘the at- 
tached bond for the discovery of:.Joss ‘thére- 
under; provided that such loss or’ losses :would 
have Been recoverable under the prior bond had 
it not been cancelled or terminated; and pro- 
vided further, that the acts or defaults causing 
such loss or losses be such as are covered under 
the attached bond on its effective date:.*? : 


That preliminary to the execution of its said Ex- 
cess Policy and under date of November a "1936, 
Lloyd’s issued to plaintiff a certain certificate of ‘in- 
surance which contained a recital to the effect that 
such insurance was isstied in the amount of $25,000 
over and above Primary Limit of approximately 
$972,000 on United States Fidelity and Guaranty 
Company Bond No. 14815-03-62-12 (the same being 
referred to as said Primary Bonds in Lloyd 's Eix- 
cess Policy). 

That the respective defendants have stipulated to 
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the effect that plaintiff is entitled to recover judg- 
ment for said losses in the amount of $22,019.22, 
that it is say, Lloyd’s has stipulated to the effect 
that if the court should hold its co-defendant not to 
be Hable under any of the policies sued upon 
herein, then judgment may be entered in favor of 
plaintiff and against Lloyd’s in the amount last 
stated, and Fidelity Company has stipulated to the 
effect that in the event the court should hold 
Lloyd’s not to be hable under the latter’s Excess 
‘Policy, then judgment may be entered in favor of 
plaintiff and against Fidelity Company in the 
amount last stated. [161] 

It further appearing that Lloyd’s contends that 
it is. not liable herein, because the losses here in- 
volved were discovered by plaintiff on July 31, 1940, 
that is to say, were discovered not during the cur- 
reney of its Excess Policy but after the expiration 
thereof, also because said Primary Bonds contained 
no Diseovery Clause, hence the right of discovery 
ceased upon the expiration of its Excess Policy, 
and therefore the concluding clause of the aforemen- 
tioned paragraph numbered 5 never became opera- 
tive or effective and must be treated as surplusage, 
in other words, that Lloyd’s ean be held hable un- 
der its said Kxeess Policy only for such losses as 
were discovered during its currency, and that such 
limitation or restriction is due to the fact that the 
Primary Bonds issued by Fidelity Company con- 
tained no express Discovery Clause. 

It further appearing that Lloyd’s also contends 
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that the purpose of the above quoted Continuity 
Rider, attached to said 1937 bond issued by Fidelity 
Company, was to pick up any losses occurring dur- 
ing the currency of said Lloyd’s Excess Policy, but 
not discovered within the time lmited in the latter 
policy for the discovery thereof, and since the time 
for the discovery of losses under the latter policy 
was limited to the period of its currency, and since 
the losses involved herein were not discovered until 
after the expiration of said period, the Fidelity 
Company has become liable therefor, and plaintiff 
is entitled to judgment against it for the amount 
previously stated. 

It further appearing that Fidehty Company con- 
tends that the term ‘*‘Discovery Clause’’, as used 
in the aforementioned paragraph numbered 5 in 
said Lloyd’s Excess Policy, [162] was net intended 
to be and should not be limited to a specific clause 
in a Primary Bond providing for discovery, but 
that said term was intended to refer to and does 
mean merely the period of time in which under-such 
Primary Bond losses must be discovered in order 
to be recoverable thereunder, and that in the ab- 
sence of specific limitation there is no definite time 
limit for discovery under such Primary Bond, that 
is to say, that the only hmitation is the time pre- 
scribed by the applicable statute of limitatiens for 
commencing suit upon a written mstrument,”’ ‘(but 
not exceeding three years) ”’. 

It further appearing that Fidelity Company also 
contends that since in the instant case there 1s an 
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absence of specific limitation fixing a definite time 
hmit for discovery of losses under the applicable 
Primary Bond the assured (plaintiff) would be en- 
titled to recover under such Primary Bond for 
losses occurring during its currency and discovered 
within the period prescribed by the California 
Statute of Limitations for commencing suit upon 
a written instruinent, ‘‘(but not exceeding three 
years)’. 

The Court Concludes that in conformity with the 
fundamental rules of construction, every clause, 
every phrase, and every distinct provision in the 
policies sued upon herein should be given meaning 
and effect; that such meaning must be given, if 
possible, as will permit the particular policy in- 
volved to stand and leave no part useless, or de- 
prived of all sense and meaning; that words should 
never be considered unnecessary and surplusage, 
if a reasonable construction can be adopted which 
will give force to and preserve all of the terms of 
such policy; that any construction should be avoided 
which implies that the party drawing the policy 
was ignorant of the meaning of the [163] language 
employed, or that he used words in vain, the legal 
intendment being that each and every word or 
clause was inserted for some useful and sensible 
purpose, and that when rightly understood it may 
have some practical operation. 

The Court Further Concludes that Lloyd’s issued 
its said Exeess Policy with express and specific re- 
ference to the applicable Primary Bond issued by 
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Fidelity Company, and expressly agreed: that be- 
cause of the non-renewal of its Exeess Policy the 
assured (plaintiff) should have additional time 
after the expiration thereof, ‘‘in which to discover 
losses claimable under this’’ Excess Policy, that is 
to say, additional time equivalent to the time within 
which plaintiff was allowed to discover losses’ and 
recover therefor under the applicable i ae 
Bond, but not exceeding three years. ees 

The Court Further Coneludes that.. because of 
the absence of any specific limitation fixing the time 
for discovery of losses under the applicable ** Prim- 
ary Bond’’, and in order to give a’: yeagonable ‘and 
appropriate meaning to the concluding clausé of the 
above quoted Paragraph numbered 5 im said Lloyd’s 
Excess Policy, and in order to avoid giving to such 
concluding clause a construction which would imply 
that the party drawing the same was ignorant of 
the meaning of the language employed, and in erder 
to avoid leaving such concluding clause meaning- 
less and useless, said Paragraph number, ed,5 must 
be construed as entitling plaintiff to recover from 
defendant Lloyd’s for losses occurring during the 
currency of its said Excess Policy and discovered 
with three vears thereof. 

The Court Further Concludes that plaintiff is en- 
titled to judgment in the sum of $22,019.22, from 
defendant Lloyd’s. 


[Endorsed]: Filed Jul. 14, 1942. [164] 
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At a stated term, to wit: The February Term, 
A. D. 1942, of the District Court of the United 
States of America, within and for the Central] Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los An- 
geles on Tuesday the 14th day of July, in the year 
of our Lord one thousand nine hundred and Forty- 
two. 

Present: 
The Honorable Harry A. Hollzer, District Judge. 


No. 1447-H Civil 
[Title of Cause. ] 


For the reasons set forth in the Memorandum of 
Conclusions this day filed, and it appearing that 
Findings of Fact and Conclusions of Law have been 
waived herein, it is ordered that counsel for the 
plaintiff prepare and submit the form of judgment 
herein, serving a copy on counsel for the other 
parties. 


At 12.30 P.M. court adjourns. [165] 
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In the District Court of the United States 
Southern District of California 
Central Division 


Civil No. 1447-H 


CALIFORNIA FRUIT GROWERS EXCHANGE, 
a corporation, 
Plaintiff, 
v. 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation; UNDER- 
WRITING MEMBERS OF LLOYD’S IN 
LLOYD’S POLICY NUMBER 52342; and 
STANLEY GRAHAM BEER, individually 
and as representative of the Underwriting 
Members of Lloyd’s in Lloyd’s Policy Number 
02342, 

Defendants. 
JUDGMENT 
This action came on regularly for trial on the 
15th day of April, 1942, and was tried on April 

15, 1942, April 20, 1942 and April 27, 1942, before 

the court sitting without a jury, the Honorable 

Harry A. Hollzer, Judge presiding; Messrs. Far- 

rand & Farrand, appearing by Ross C. Fisher, Esq., 

of said firm, appeared as attorneys for plaintiff, 
and Messrs. Mills & Woods, appearing by Edward 

C. Mills, Esq., of said firm appeared as attorneys 

for defendant, United States Fidelity and Guar- 
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anty Company, a corporation; Chas. E. R. Fulchez, 
Hsq., appeared as attorney for defendants, Under- 
writing Members of Lloyd’s in Lloyd’s Policy Num- 
ber 52342 and Stanley Graham Beer, individually 
and as representative of the Underwriting Members 
[166] of Lloyd’s in Lloyd’s Policy Number 52342. 
The facts were stipulated to by written stipulations 
of facts heretofore filed herein, and the cause having 
been submitted to the court upon the pleadings 
herein and said written stipulations, and the court 
having duly considered the pleadings and stipula- 
tions on file herein, and findings of fact and con- 
clusions of law having been waived by said stipula- 
tions, and the court having rendered on May 14, 
1942, its memorandum decision herein, and the court 
being fully advised in the premises, 

It Is Therefore Ordered, Adjudged and Decreed 
that plaintiff have judgment against defendants 
Underwriting Members of Llovd’s in Lloyd’s Pohey 
Number 52342 and Stanley Graham Beer, indivi- 
dually and as representative of the Underwriting 
Members of Lloyd’s in Lloyd’s Poley Number 
52432, for the sum of $22,019.22, and for plaintiff’s 
costs incurred herein, hereby taxed in the sum of 
$92.14, and for reporter’s fees in the sum of $12.40; 
together with interest on said judgment from the 
date of this judgment at the rate of seven per cent 
per annum; 

It Is: Further Ordered, Adjudged and Decreed 
that plaintiff take nothing by reason of this action 
against defendant United States Fidelity and Guar- 
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anty Company, a corporation; provided, ‘however, 
that in the event defendants Underwriting Mem- 
bers of Lloyd’s in Lloyd’s Policy Number 52342 
and Stanley Graham Beer, individually and as rep- 
resentative of the Underwriting Members of 
Lloyd’s in Lloyd’s Policy Number 52242, or any 
of them, shall appeal from this judgment and if it 
shall be finally determined that plaintiff 1s not en- 
titled to recover from defendants Underwriting 
Members of Lloyd’s in Lloyd’s Policy Number 
52342 and Stanley Graham Beer, individually and 
as representative of the Underwriting Members of 
Lloyd’s in Lloyd’s Policy Number 52342, or any of 
them, then plaintiff shall have and recover from 
defendant United States Fidelity and Guaranty 
Company, a corporation, the sum of $22,019.22, 
[167] together with interest thereon from the date 
of this judgment at the rate of seven per cent per 
annum, and together with plaintiff’s costs herem 
incurred. 


Dated this 31 dav of August, 1942. 
H. A. HOLLZER 
Judge 
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Approved as to form: 
FARRAND & FARRAND 
Attorneys for Plaintiff 
CHAS. E. R. FOULCHER 
Attorney for defendants Un- 
derwritng Members of 
Lioyd’s in Lloyd’s Policy 
Number 52342 and Stanley 
Graham Beer, individually 
and as representative of the 
Underwriting Members of 
Lloyd’s in Lloyd’s Policy 
Number 52342. 
MILLS & WOOD 
By EDWARD C. MILLS 
Attorneys for defendant 
United States Fidelity and 
Guaranty Company, a cor- 
poration. 


Judgment entered Aug. 31, 1942. 
Docketed Aug. 31, 1942. 
C. O. Book 11, Page 10. 
EDMUND L. SMITH, 
Clerk, 
By L. WAYNE THOMAS 
Deputy. 


[Endorsed]: Filed Aug. 31, 1942. [168] 
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[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice Is Hereby Given that the defendants, 
Underwriting Members of Lloyd’s in Lloyd’s Policy 
Number 52342; and Stanley Graham Beer, individu- 
ally and as representative of the Underwriting Mem- 
bers of Llovd’s in Lloyd’s Policy Number 52342, 
do hereby appeal to the United States Circuit Court 
of Appeals, for the Ninth Circuit, from that certain 
judgment in favor of the plaintiff, California Fruit 
Growers Exchange, a corporation, and against the 
defendants, Underwriting Members of Lloyd’s in 
Lloyd’s Policy Number 52342, and Stanley Graham 
Beer, individually and as representative of the 
Underwriting Members of Lloyd’s in Lloyd’s Policy 
Number 952342, which judgment was entered on 
August 31, 1942, and from the whole [170] thereof. 


Dated this 9th day of September, 1942. 

CHAS. BE. R. FULCHER 
Attorney for defendants, Un- 
derwriting Members of 
Lloyd’s in Lloyd’s Policy 
Number 52342; and Stanley 
Graham Beer, individually 
and as representative of the 
Underwriting Members of 
Lloyd’s in Lloyd’s Poliev 

Number 52342. [171] 


[Endorsed]: Filed Sep. 9, 1942. 
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[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the United States 
District Court for the Southern District of Cali- 
fornia, do hereby certify that the foregoing pages, 
numbered 1 to 191, inclusive, contain full, true and 
correct copies of : Complaint; Summons; Motion and 
Order Amending Complaint; Amendment to Com- 
plaint; Answer of United States Fidelity and Guar- 
anty Company; Answer of Underwriting Members 
of Lloyd’s, ete, et al.; Stipulation and Order 
Amending Complaint; Notice of Filing Stipulation 
and Order Amending Complaint; Amended Answer 
of United States Fidelity and Guaranty Company; 
Answer of Underwriting Members of Llovd’s, ete., 
et al. to Amendment to Complaint; Stipulations 
(two) as to Certain Facts; Order entered March 25, 
1942; Plaintiff’s Memorandum of Facts and Issues 
of Law; Memorandum of Facts and Issues of Law 
of Defendant United States Fidelity and Guaranty 
Company; Memorandum of Facts and Issues of Law 
of Defendants Underwriting Members of Llovd’s, 
etc., et al.; Minutes of Proceedings entered April 
15, 1942; Minutes of Proceedings entered April 20, 
1942; Supplemental Stipulation of Facts; Minutes 
of Proceedings entered April 27, 1942; Opinion of 
the Court; Order for Judgment; Judgment; Notice 
of Appeal; Statement of Points Upon Which Appel- 
lants Intend to Rely on Appeal; Stipulation and 
Order Fixing Supersedeas Bond on Appeal; Super- 
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sedeas Bond on Appeal; Appellants’ Designation of 
Contents of Record on Appeal; Designation of Addi- 
tional Contents of Record on Appeal by United 
States Fidelity and Guaranty Company; Designa- 
tion of Additional Contents of Record on Appeal 
by California Fruit Growers Exchange; which docu- 
ments constitute the record on appeal to the United 
States Circuit Court of Appeals for the Ninth 
Circuit. 

I do further certify that the Clerk’s fee for com- 
paring, correcting, typing and certifying the fore- 
going record amounts to $73.25, which fee has been 
paid to me by the Appellants. 


Witness my hand and the seal of said District 
Court, this 13th day of October, A. D. 1942. 
[Seal] EDMUND L. SMITH, 
Clerk 
By THEODORE HOCKE 
Deputy Clerk. 
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[Endorsed]: No. 10287. United States Circuit 
Court of Appeals for the Ninth Circuit. Underwrit- 
ing Members of Lloyd’s in Lloyd’s Policy Number 
52342, and Stanley Graham Beer, individually and 
as representative of the Underwriting Members of 
Lloyd’s in Lloyd’s Policy Number 52342, Appellants, 
vs. California Fruit Growers luxchange, a corpora- 
tion, and United States Fidelity and Guaranty 
Company, a corporation, Appellees. Transcript of 
Record. Upon appeal from the District Court of the 
United States for the Southern District of Cali- 
fornia, Central Division. 

Hiled October 14, 1942. 

PAUL P. O’BRIEN, 


Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
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United States Circuit Court of Appeals 
For the Ninth Circuit 


No. 10287 


CALIFORNIA FRUIT GROWERS EXCHANGE, 
a corporation, 
Plaintiff and Appellee, 


VS. 


UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY, a corporation, 
Defendant and Appellee. 


UNDERWRITING MEMBERS OF LLOYD’S IN 
LLOYD’S POLICY NUMBER 52342; and 
STANLEY GRAHAM BERR, individually and 
as representative of the Underwriting Mem- 
bers of Lloyd’s in Lloyd’s Policy Number 
02342, 

Defendants and Appellants. 


STATEMENT OF POINTS UPON WHICH AP- 
PELLANTS INTEND TO RELY ON AP- 
PEHAL. 


Come now the defendants and appellants, Un- 
derwriting Members of Lloyd’s in Lloyd’s Policy 
Number 52342; and Stanley Graham Beer, indi- 
vidually and as representative of the Underwriting 
Members of Lloyd’s in Lloyd’s Policy Number 
02042, and herewith make their statement of the 
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points upon which they intend to rely on appeal 
herein: 

(1) The trial Court erred as a matter of law, 
in giving judgment for the plaintiff and appellee 
in any sum whatsoever as against these appealing 
defendants and appellants; 

(2) The Trial Court erred in deciding that since 

the primary bond contained no discovery clause, the 
plaintiff and appellee had up to, but not exceeding, 
three (3) years, within which to discover losses 
occurring during the currency of the excess bond 
executed by these appealing defendants and ap- 
pellants ; 
_ (8) The Trial Court erred as a matter of law, in 
its interpretation of the terms and conditions of 
the bonds written by the respective defendants, and 
in deciding that these appealing defendants and ap- 
pellants were liable for plaintiff’s and appellee’s 
losses ; | 

(4) . The Trial Court erred as a matter of law, in 
deciding that these appealing defendants and ap- 
pellants were liable under the bond executed by 
them, for. losses discovered after the expiration date 
of the bond executed by these appealing defend- 
ants and appellants; 

(5) The Trial Court erred as a matter of law, 
in determining that the losses suffered by plaintiff 
and appellee were not within the terms and condi- 
tions of the bonds written by the defendant and 
appellee, United States Fidelity and Guaranty Com- 
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pany, or under its superseded suretyship riders at- 
tached to said bonds; 

(6) The Trial Court erred in deciding that plain- 
tiff’s and appellee’s losses were discovered within 
the time provided for the discovery of such losses 
under the excess bond executed by these appealing 
defendants and appellants; 

(7) The Trial Court erred in the interpretation 
of the provision of the bond executed by these ap- 
pealing defendants and appellants, in that it in ef- 
fect rewrote and read into such bond terms and con- 
ditions which were non-existent therein; 

(8) Under the terms and conditions of the ex- 
cess bond executed by these appealing defendants 
and appellants, plaintiff and appellee was not en- 
titled to recover any sum whatsoever, for the reason 
that the loss was not discovered within the time pro- 
vided for in said bond so executed by these appeal- 
ing defendants and appellants. 


Dated this 14th day of October, 1942. 
CHAS. E. R. FULCHER, 

Attorney for defendants and 
appellants, Underwriting Mem- 
bers of Lloyd’s in Lloyd’s Pol- 
icy Number 52342, and Stan- 
ley Graham Beer, individually 
and as representative of the 
Underwriting Members _ of 
Lloyd’s in Lloyd’s Poliey 
Number 52342. 
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Receipt of a copy of the within is hereby ac- 
knowledged this 14th day of October, 1942. 
FARRAND & FARRAND, 
By R. M. C. FISHER, 
(Attorneys for Plaintiff 
and Appellee) 


Service of the within and receipt of a copy thereof 
is hereby admitted this 14th day of October, 1942. 
MILLS & WOOD, 
By M. H. 
(Attorneys for Defendant and 
Appellee) 


| Endorsed]: Filed Oct. 15, 1942. 


